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FOREWORD

I 1HE FOLLOWING STUDY by Sanford A. Mosk,
Assistant Professor of Economics in the Uni-
versity of California, is one in a series of re-

search studies conducted under the auspices of the
Bureau of Business and Economic Research of the
University. The Bureau is under the general direc-
tion of a presidential committee consisting at present
of the following members of the Department of Eco-
noinics: Professors 1. B. Condliffe (chairman), I. B.
Cross, Stuart Daggett, E. T. Grether (acting chair-
man), and Paul S. Taylor.

The opinions expressed in this study are those of
the author. The functions of the Bureau of Business
and Economic Research are confined to facilitating
the prosecution of independent scholarly research by
members of the faculty.

HOWARD S. ELLIS,
Acting Director
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PREFACE

INVESTIGATION

ON THE topic of this paper was begun in 1934
when, under the auspices of the University of California
Committee on Regional Economy oi the Far West, the writer

was in New Mexico and Arizona. Discussion of "land-planning"
questions with federal and state officials and other informed
persons brought out the importance of land-tenure problems in
the Santa Fe Railroad grant area and suggested a study to find
out how those problems arose. Circumstances made it impos-
sible to bring the study to completion until the Bureau of Busi-
ness and Economic Research of the University of California
provided funds (in 1941) for additional research and field
work in the Southwest. Interviews with the persons who actually
had to deal with these land problems, as in the earlier field
work, provided the writer with the insights and standards of
selection that make the documentary record meaningful. With-
out these interviews the study could not have been made.

It would require a long list to give the names of all those to
whom the author is indebted for aid in his investigation. A few,
however, must he given special mention. Among these are
Mark W. Radcliffe, former field agent for the Office of Indian
Affairs; T. W. Cabeen, Vice-president of the New Mexico &
Arizona Land Company; the late H. J. Hagerman; Vance
Rogers of the Soil Conservation Service; and Professor Carl
0. Sauer of the University of California.

SANFORD A. MOSK
Berkeley, July, 1942
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Chapter I

INTRODUCTION

IN

THE DEPRESSION YEARS of the 1930's widespread public recog-
nition was given, for the first time, to many latent problems of
the American economic and social structure. The broad issue

of the period, of course, was to achieve more effective utilization of
the nation's resources and manpower for socially desirable ends.
But once attention was brought sharply to a focus on this, a multi-
tude of special problems presented themselves. The fact that so
many of these problems were attacked at the same time is an im-
pressive feature of recent American experience. Equally impressive
is the fact that the nation as a whole became aware of many questions
which for years had troubled only specialists working in their par-
ticular fields. Among these were a number of problems concerned
with the use and conservation of our land resources.

It would be beyond the scope of this paper to examine the various
"land-planning" programs that have been instituted since 1933 or
even to indicate the principal features of the investigations and
studies that have been made in connection with these programs. Much
of this research, however, points clearly to the conclusion that our
public land policies have failed to promote wholesome, permanent
settlement or effective use of our natural resources. The defects of
national land policies, and their consequences, are nowhere more
apparent than in the grazing areas of the western states.

The western range is one of the great natural resources of the
nation. Large in area, important in livestock production, it covers
approximately 728 million acres and lies west of an irregular line
at or about the 100th meridian; this is about three-fourths of the
entire land area between this line and the Pacific Coast, or nearly
40 per cent of the total land surface of the United States. This terri-
tory, according to the Forest Service report, The Western Range
(1936) "produces about 75 per cent of the national output of wool

174th Cong., 2d sess., Sen. Doe. 199, p. iii.

[1]



2 LAND TENURE PROBLEMS

and mohair, and in pounds about 55 per cent of the sheep and lambs,
and nearly one-third Of the cattle and calves." The rapidity with
which this range has been occupied and depleted of its forage cover
is one of the striking features of American economic history, and
probably has few parallels elsewhere in the world. Here, indeed, we
have an outstanding example of the "destructive exploitation" of
natural resources which has developed with the commercialization of
economic life in modern times.

Little effort was devoted to livestock production in the range coun-
try until the 1880's, when a great boom in cattle raising took place.
At that time the range was essentially in its virgin state, its vegetation
little influenced by man. Human occupation, however, began to col-
lect a toll from the land. This was a gradual development at first, but
it became more intense as the present century advanced. In 1936,
about fifty years after stock raising got its initial impulse in this part
of the country, the Forest Service took an inventory of the western
range and found that more than one-half of its forage resources had
been exhausted.

The existing range area has been depleted no less than 52 per cent from
its virgin condition, using depletion in the sense of reduction in grazing
capacity for domestic livestock. Practically this means that a range once
capable of supporting 22.5 million animal units can now carry only 10.8
million 2

Lands in all classes of ownership or control have suffered from
destruction of forage cover, as the following estin1ates from The
Western Range' show.
Ownership or control Depletion (per cent)

Federal
National forests 30
Public domain 67
Indian lands 51
Other 63

State and county 49
Private 51

Average 52

'74th Cong., 2d sess., Sen. Doe. 199, p. 3. 'Ibid., p. 7.
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In the conservation record the public domain has suffered the most;
the national forests the least. The high figure for private lands, 51
per cent, suggests that private ownership has not been a strong in-
centive for range preservation under the prevailing conditions.

What is the explanation for this sorry record? One is strongly
tempted to explore this question fully, for it has meaning in the
larger picture of economic development in the United States and
reveals important characteristics of American institutions; but only
a summary statement can be given here.4

The American habit of thinking about natural resources has been
excessively optimisticthe outcome of pioneering experience in a
huge continent richly endowed with minerals, timber, fertile soils,
natural pasturage, etc. That the gifts of nature were unlimited and
inexhaustible, that new supplies would always be discovered, and
that the advance of technology would offset rapid exploitation of
known supplies was a common faith evolved in this country. These
attitudes, moreover, were ercouraged by great material progress in
the nineteenth centurya buoyant, vigorous economic development
which insured complete confidence in the future. In this physical and
institutional environment, there was little incentive to use resources
sparingly and little general interest in the problems of conservation.
It is only in the last ten years or so that a significant shift in public
attitude on this question has been taking place, although special con-
servation achievements can be traced back to about 1900.

The spirit of optimism in use of resources is strikingly evident in
the history of the western range. Enormous in area, much of it could
be used without payment. Moreover, at one time grazing was re-
garded as a transitional stage to more intensive agricultural develop.
ment which magnified current operations at the expense of the future.
For many years, therefore, the prevailing psychology discouraged
the exercise of care and restraint in the use of grazing lands.

The rainfall regime of the western range, generally speaking, is
not favorable to continuous renewal of forage resources. Extreme
variations in annual precipitation are apt to occur in any part of the

In large part based on material in The Western Range.
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range country, but in the Southwest it is not uncommon to have a
series of drought years. Severe reductions in forage take place under
such conditions. Varying the numbers of livestock in rough propor-
tion to forage produced would seem to be reasonable practice, but it
has not been typical. "The records show steadily increasing numbers
of livestock on the range over entire states during periods of declin-
ing precipitation, and hence decreasing forage stand, until the sever-
ity of the drought and the scarcity of the feed compelled drastic
reductions in numbers by forced sales or by high starvation losses."

Other causes of range depletion, according to the Forest Service,
are "rule-of-thumb management" and financial handicaps. So far as
the first of these is concerned, it must be remembered that range live.
stock production is a relatively new feature in the agricultural de-
velopment of the Anglo-American frontier. Stockmen, in contrast to
earlier pioneer farmers in the East and Middle West, did not have
an accumulated body of knowledge to rely upon, and they had to
learn range management by the slow process of trial and error. This
was too slow, we may say, in the face of expansive economic condi-
tions and an optimistic outlook. Furthermore, even when experience
and scientific study by federal and state agencies suggested better
range practice, other forces often impelled the stockman to carry on
in his customary way. Among these forces were what the Forest
Service report calls "financial handicaps"; by this they seem to mean
chiefly the uncertainties of competitive conditions, although some
financial questions, in the narrow sense, are shown to have a bearing
on the problem of range use. The tendency to overstock the range has
been strengthened, from time to time, by low pricesthe operator
has tried to maintain aggregate income at the expense of his (and
the public's) capital resource.

National land policy, too, must be held responsible for the deple-
tion of the western range. Everyone would substantially agree that
the underlying objectives of our public land policyto insure wide
distribution in land ownership and to promote settlement of the coun-
trywere highly desirable. As we view in retrospect the mass of land

'The Western Range, p. 16.
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laws and as we study their operation, however, we are forced to the
conclusion that these objectives have not been attained. In many
places, especially in the western range country, effective permanent
settlement was impeded by our land policy. In other places land was
engrossed within the framework of federal land laws. The two basic
objectives sometimes worked at cross.purposes, where holdings were
too small for successful settlement. Specific laws have been incon-
sistent in principle or application, and land policy has been slow
to adjust itself to differences in economic and geographic conditions.
For a brief critique of American public land policy, one cannot im-
prove on the following statement of Paul W. Gates, an authority
whose judgment is fortified by a number of excellent studies on land-
tenure questions:

The evolution of our national land system has consisted of a series of slow
and bungling changes to which may be ascribed the large-scale speculation in
lands, the early development of tenancy, uneconomic farm units, misuse of
the lands, reduction in carrying capacity of the range, wasteful treatment
of the timberlands, misguided settlement, and misery for thousands of farm
families.0

Since it is not essential, for our purposes, to trace in detail the
many complex ways in which our federal land policy has fostered
range depletion, we may summarize them as follows:

(1) Land legislation has favored the small farmer over the stock-
man, even in the western areas that are suitable mainly for grazing.
Public support for this policy was strengthened by the contest for the
range between homesteaders and stockmen, which induced the stock.
men to pursue tactics and urge policies that laid them open to the
charge of land monopolists and gave them unfavorable publicity.
Livestock production was forced to concentrate on a smaller area,
much of it poorer in quality than the lands homesteaded by farmers,
and to use it more intensively. The net effect of these circumstances
upon our national economy would have been less detrimental if dry
farming had resulted in permanent agricultural settlement, but, as
a general rule, it has not. Thousands of dry farms have been aban-

0 National Resources Board, Report on Land Planning, pt. 7, P. 85. The section from
which this quotation is taken (pp. 60-85) gives a good summary and appraisal of our
public land policy, especially for the recent period.
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doned, but the attempts to operate them have resulted in spoiling the
range land for many years to come, since rehabilitation of a good
forage cover is a very slow process.

Our system of public land disposal has, in considerable meas-
ure, fostered noneconomic units in stock raising. The land legislation
of 1889-1891 especially placed severe restrictions on the amount
of land which a person could get from the public domain.7 Even the
640-acre grant available under the Grazing Homestead Act of 1916
was not adequate to support a family in the semiarid western range
country. The fact that aboul 40 per cent of the acreage included in
such homesteads had been abandoned by 19358 shows that there was
a fundamental weakness in the operation of this law. To criticize our
land policy from this standpoint does not imply that we should have
tried to establish units of the most economically efficient size. The
objective was social rather than economicto provide land for family
units. But the amount of land should have been adequate to enable
the family to establish itself on a sound economic base. To over-

come the handicap of insufficient land, homesteaders were tempted
to graze more stock than their holdings could support and, at the same
time, maintain the forage cover at a suitable, permanent level.

The federal government, until very recently, made no attempt
to regulate grazing on the public domaini.e., the lands which had
neither passed into private ownership nor had been reserved for
special purposes. "First come, first served," was the dominant prin-
ciple of grazing on public lands. It is true that stockmen made
informal range-use agreements among themselves, but these had no
legal status and, moreover, were usually short-lived. Temptation to
violate these agreements was strong, especially where sheepmen and
cattlemen were contesting for the range, and the contribution of the
agreements to sound range use was negligible. Appraising this situa-
tion in 1905, the Public Lands Commission reported:

At present the public lands are theoretically open commons, free to all
citizens; but as a matter of fact a large proportion has been parceled out by

National Resources Board, Report on Lard Planning, pt. 7, p. 69.
The Western Range, p. 223.
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more or less definite compacts or agreements among the various interests.
These tacit agreements are continually being violated. The sheepmen and
cattlemen are in frequent collision because of incursions upon each other's
domain... . There are localities where the people are utilizing to their own
satisfaction the open range, and their demand is to be let alone, so that they
may parcel out among themselves the use of the lands; but an agreement
made to-day may be broken to-morrow by changing conditions or shifting
interests.

Uncontrolled use of the public domain inevitably led to over-
grazing in the institutional setting of the western livestock industry.
This, as we have seen, included an optimistic attitude on the future
of resources, generally expanding markets, and a shrinkage in range
through the extension of crop raising. Under these pressures the
stockman had an incentive to get the most he could from the public
domain as quickly as possible. If he exercised restraint, another
would not. By 1905 the result was clear to the members of the Public
Lands Commission.

The general lack of control in the use of public grazing lands has resulted,
naturally and inevitably, in over-grazing and the ruin of millions of acres of
otherwise valuable grazing territcry. Lands useful for grazing are losing
their only capacity for productiveness, as, of course, they must when no legal
control is exercised.1°

From the time of this report to the organization oi grazing dis-
tricts under the Taylor Act, virtually n Thing was done to regulate
the use of public range lands, and they deteriorated further in forage
capacity. The Forest Service estimates of 1936, as we have already
seen, show greater depletion on public domain than on lands in
other classes of ownership.

(4) Land ownership patterns in the range country are largely the
result of federal policies, modified by certain reservations for spe-
cial purposes, to dispose of the public domain. The methods of dis-
posal included sales; homesteading; land grants to states, railroads,
and sponsors of other internal improvements; Indian allotments; and
special grants to encourage the development or rehabilitation of re-
sources. The principal reservations are the national forests, Indian

° 58th Cong., 3d sess., Sen. Doc. 189, Report of the Public Lands Commission, p. xxi.
10Ibid., p. xxi.
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reservations, mineral lands, and, since the passage of the Taylor Act
(1934), public domain grazing lands. Before the Taylor Act became
effective the public domain was a grazing commons for all who could
get their stock on it.

In some parts of the western range these policies have resulted in a
complicated tenure condition of broken holdings,11 making it exceed-
ingly difficult to use the range effectively. This has arisen, in part,
from the manner in which grants were made, such as scattered sec-
tions to states and alternate sections to railroads; in part from the
policy of favoring farmers and small holdings; and in part from the
multiplicity of uncoordinated laws and administrative agencies.
Moreover, these complex ownership patterns have crystallized and
thereby aggravated the problems of regulating grazing on the scat-
tered bodies of public domain and of using associated federal, state,
and private holdings so as o meet the requirements of good range
management.

Thousands of tracts owned by individuals residing all over the United
States; thousands of small farm units interspersed among grazing areas and
other ownerships; a large portion of the 1maining public domain occurring
in isolated, disconnected tracts; state holdings scattered, usually including
the sixteenth and thirty-sixth sections of each township; thousands of acres
of county land, taken through continued tax delinquency, and occurring
haphazardly in small units; railroad lands making a checkerboard effect in
some areas, being much more scattered in others; insurance company lands
scattered thinly here and there; investment and mortgage company holdings
strung out in a disorderly fashion, representing parcels out of larger blocks
not yet sold; lands foreclosed by land banks and commercial banks occur-
ring at random here and there. . . such is the pattern of ownership estab-
lished under a policy of "laissez faire," free individualism, and planless
settlement. With such a pattern economic instability, overgrazing, and gen-
eral misuse of the land occurs?

Probably the most awkward tenure patterns in the western grazing
country are to be found in the railroad grant areas, where alternate
sections were allocated to the railroads, the intervening lands being

The phrase "crazy quilt," used in The Western Range, is a good descriptive term for
this situation.

From an unpublished manuscript by R. R. Renne of the Montana Agricultural Experi-
ment Station, quoted in The Western Range, p. 240. The description pertains to Montana,
but it may be applied to range country as a whole.
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held by private groups or public agencies. These are called the
"checkerboard" areas, from the nature of their basic tenure pattern,
and, from the standpoint of effective utilization and preservation of
forage resources, they have long been sore spots. But they also pre-
sent the knottiest problems for the Grazing Service and other agen-
cies which are trying to work out a satisfactory program for the
western range. "I think probably the most difficult thing we have in
the State of Nevada," said R. H. Rutledge, Director of the Grazing
Service, in a recent statement, "is the final working out of the checker-
board land situation." But the Nevada problem is simple when com-
pared to conditions in some parts of the Santa Fe Railroad grant
territory in northwestern New Mexico and northern Arizona. In
1919, E. 0. Wooton of the Department of Agriculture found the
tenure pattern of the latter railroad district to be as complex as any
in the stock raising country,1' and the following years brought com-
plications which have not yet been smoothed out, so that it is still one
of the major "problem areas" of the West.

This "problem area," the land-grant territory of the Santa Fe
Railroad, is the subject of our inquiry. The writer believes that land-
tenure questions more than any other factors are responsible for
economic and social dislocations there. The first section of this paper
shows how different classes of land ownership and control came to
prevail in the region. Next, the unfavorable consequences of these
tenure developments are examined in regard to land utilization,
ranch organization, conservation, and other questions. Finally, we
shall survey and appraise the attempts which have been made in
recent years to simplify the tenure pattern, and thereby lay the basis
for more effective long-run economic exploitation of the resources
of the area.

18 Testimony given at Elko, Nevada, June 27, 1941, in Subcommittee of Senate Commit-
tee on Public Lands and Surveys, 77th Cong., 1st sess., Administration and Use of Public
Lands, pt. 1, P. 177. Some of the special problems in this "checkerboard" area are brought
out in Pt. 1, pp. 210 if.

14 E. 0. Wooton, The Relation of Land Tenure to the Use of the Arid Grazing Lands of
the Southwestern States, United States Department of Agriculture, Bulletin No. 1001.





Chapter II

DEVELOPMENT OF THE TENURE
PATTERN

RAILROAD LANDS

t 1HE BASIC tenure pattern oi the area was given by the land grant
awarded to the Atlantic & Pacific Railroad shortly after the
Civil War. This was one of the four grants to railroad com-

panies, starting with the Union PacificCentral Pacific railroads in
1862, which proposed to build lines to the Pacific Coast; the others
were the Northern Pacific and Southern Pacific companies. All of
these grants were large, for Congress acted on the assumption that
generous grants were necessary because of the nature of the country
through which the lines were to be built. Opposition to all railroad
land grants gained headway after these awards were made, on the
ground that they restricted unduly the area open to settlement by
homesteaders. As a result of this, Congress abandoned the practice in
1871.1

The Atlantic & Pacific Railroad Company was chartered by Con-
gress, July 27, 1866, to construct a line from Springfield, Missouri,
to the Pacific Coast. The company was granted every alternate section
of 640 acres each of public land, designated by odd numbers, for
forty miles on either side of the line in territories and twenty miles
in states. Mineral lands, as well as lands sold, granted, or appropri-
ated before the construction of the line were not to be acquired by
the railroad company, but indemnity lands could be selected from
the alternate, odd-numbered sections lying within a belt ten miles
wide on either side of the primary grant limits. Most of the grant was
forfeited in 1886 (24 Stat. 123), but it remained valid in the area
from Albuquerque, New Mexico, to the California boundary, where
more than 11,500,000 acres were patented under the terms of the
original act.

1B. H. Hibbard, A History o/the Public Land Policies, p. 249.
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In 1876 the Atlantic & Pacific Company was taken over by the
St. Louis & San Francisco Railroad Company, and four years later
a half-interest in the enterprise was bought by the AtchisOu, Topeka
& Santa Fe. In 1884 a million acres of the grant land, mostly in the
territory of Arizona, were sold to the Aztec Land & Cattle Company

SOUThERN
PAd nc

Map from Will C. Barnes, TeStory of the Range (U.S.D.A.)

Fig. 1. The four principal railroad land grants in the western states. These grants
are composed of alternate, odd-numbered sections (640 acres each). The Atlantic &
Pacific Railroad Company (Santa Fe Pacific Railroad Company, New Mexico & Ari-
zona Land Company, and Aztec Land & Cattle Company) area is 80 miles wide with
additions in ten-mile-wide strips on either side.

for $500,000.° The Atlantic & Pacific Company was liquidated in
1894, and the remaining part of the land grant was divided between
the two railroad companies. The lands retained by the Atchison,
Topeka & Santa Fe were turned over to an affiliate known as the Santa

2 Annual Report of the Board of Directors of the Atchison, Topeka & Santa Fe Railroad
Company, for the Year Ending December 31, 1884, pp. 33-34. The A. T. & S. F. invested
$150,000 in the capital stock of the Aztec Land & Cattle Company.

MILcS
coo 400
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Fe Pacific Railroad Company, and the St. Louis & San Francisco
transferred its holdings to a subsidiary organization, the New Mexico
& Arizona Land Company.

The Atlantic & Pacific grant lands are still held mainly by the
three large ownersthe Santa Fe Pacific Railroad Company, the
Aztec Land & Cattle Company, and the New Mexico & Arizona Land
Company. For a number of years the two latter companies have been
operated as a unit, and their lands are administered through a single
agency in Albuquerque. The Santa Fe land subsidiary operates in
harmony with the broader policies of the parent railroad, and not
solely as a land company. The principal business of all three organ-
izations is to lease lands for grazing; they are not engaged in live-
stock production. Some lands have been sold to stockmen, especially
in Coconino County in north.central Arizona, where great numbers
of railroad sections have been taken over by a few large livestock
outfits. The amount of railroad land disposed of by sale, however,
is small in relation to the aggregate holdings of the three land
companies.

Leasing railroad sections has been the primary factor in building
up ranch units in this area. Stockmen who rent these alternate sec-
tions have been in a strong position to control the intermingled public
domain, although they have not always been able to keep others from
intruding. Railroad land leases usually are subject to renewalan
attractive feature to the stockman as it insures him continuity of use.
Annual rental fees for railroad sections vary with the quality of the
land, ranging generally from two to five cents per acre.

NAVAJO LANDS

The present Navajo Reservation, which occupies about 15,000,000
acres of land in northwestern New Mexico, northeastern Arizona,
and southeastern Utah, has had a complex history. For many years
the problem of getting enough land for the rapidly increasing Nay-
ajos has been a source of friction and irritation in the Southwest,
involving the Indians, the Office of Indian Affairs, other federal
agencies, white stockmen, the holders of railroad grant lands, and
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politicians. The issue is by no means a dead one today, as the fol-
lowing statement by John Collier, Commissioner of Indian Affairs,
shows:

. . Under the present pattern of ownership, several thousand Navajo fami-
lies must exist without livestock unless the range available to the tribe is
greatly increased. Efforts to enlarge the reservation by purchase of privately
owned lands have been consistently opposed by white owners and State offi-
cials. Apparently, therefore, the sole possibility of providing the means of
self-support for the expanding Navajo Tribe is through the enlargement of
the scattered areas of irrigated farm land. That opportunity is limited by the
scarcity of water available for irrigation and the high cost of water develop-
ment. Yet this problem must be faced. More range and more irrigation facili-
ties must be provided if a large part of this virile group of first Americans is
not to be placed permanently on a Federal dole.3

The Navajo Reservation originally consisted of about 3,500,000
acres, divided almost equally between Arizona and New Mexico.
This reservation was created by treaty with the Navajos in 1868,
when they were allowed to return from Fort Sumner, New Mexico,
where they had been held prisoners for about five years.4 At the time
of their return they were given sheep and goats as a nucleus for larger
flocks which, it was hoped, would enable them to support themselves.
The number of Navajos at the time the reservation was established
is estimated at 8000 to 10,000. One of the fastest growing Indian
tribes in the United States, they now have almost 49,000' on the
enlarged reservation. Additions to the reservation have been made
by means of a long series of executive orders and acts of Congress'
starting with an executive order in 1878 and culminating in the act
of June 14, 1934 (48 Stat. 960). Some of these extensions have been
very large; the executive order of 1884, for example, added over

'Annual Report of the Secretary of the Interior for the Fiscal Year Ending June 30,
1940, p. 371.

'The story of this captivity is told by Frank D. Reeve, "The Federal Indian Policy in
New Mexico, 1858-1880," in New Mexico Historical Review, XII, No. 3 (July, 1937), pp.
218-269, and XIII, No. 1 (Jan., 1938), pp. 14-62.

'Statistical Supplement to the Annual Report of the Commissioner of Indian Affairs
for the Fiscal Year Ended June 30, 1940, p. 5.

'Details are given in H. J. Hagerman, Navajo Indian Reservation, 72d Cong., Sen. Doc.
64 (1932). This publication is an official report submitted to the Commissioner of Indian
Affairs by Mr. Hagerman, who for several years had served as special commissioner to
negotiate with the Navajos on land and other tribal matters.
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2,300,000 acres to the Navajos' lands. As white settlement in the
area increased, the problems of making extensions became more
difficult, and objections to further additions were multiplied. More-
over, some oi the additions were handled badly. The reservation
boundaries were at times not clearly defined and controversies arose
over land titles, while Indians and whites were forced to battle for
grazing privileges.

Uncertainty about land titles resulted from two temporary with-
drawals, in 1900 and 1901, designed to segregate lands from which
additional territory might be granted to the Navajos. The first of
these withdrew from sale and settlement "until further ordered" an
area of about 425,000 acres of public land in the vicinity of Leupp,
Arizona. The second withdrew from sale and settlement the public
domain in an area of approximately 1,500,000 acres west of the
reservation in Arizona "until such time as the Indians residing
thereon shall have been settled permanently under the provisions of
the homestead laws or the general allotment act approved February
8, 1887." These withdrawals were intended to be temporary, but the
Indian Office chose to regard them as making permanent additions
to the reservation. The Santa Fe Pacific Railroad Company held
alternate sections in a part of the territory involved, and in 1912
the Federal government completed an exchange for these sections,
whereby the railroad selected 327,000 acres of public domain scat-
tered throughout the state of Arizona? The Arizona State Land
Commission, however, objected to the transaction on the ground that
the base lands had not been definitely incorporated in the reserva-
tion. Consequently the commission held that the exchanges could not
be legally made? This objection was upheld by the Attorney General
of the United States, but the lands were not deeded back to the rail-
road company. Apparently the Indian Office was trying to make the
proposed additions in some other way. Nothing was achieved until

'A clause in the Indian appropriation act of 1904 made this transaction possible; this
clause provides that private lands over which an Indian reservation has been extended by
executive order may be exchanged, at the discretion of the Secretary of the Interior, for
vacant, nonmineral, and nontimbered public lands in the same state or territory.

'The question is discussed fully in Report of the State Land Commission of Arizona,
June 6, 1912, to December 1, 1914, pp. 151-157.
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1928, when an agreement was reached by the Indian Office and the
railroad company whereby the 327,000 acres were to be purchased
by the federal government for $1 per acre. Only about 76,000 acres
were actually bought,° however, the tenure status of the balance re-
maining undecided until the Navajo Reservation Act of 1934 pro-
vided a new means of settlement.

The main Navajo land controversy in New Mexico rose out of a
1907 executive order which added more than 1,000,000 acres in
McKinley and San Juan counties to the eastern wing of the reserva-
tion. When the Navajos returned from Fort Sumner in 1868 they did
not confine themselves to the reservation designated in the treaty but
spread over a large district to the east where they had previously
lived.10 Apparently they observed the treaty boundary only on the
north, where the Utes were situated. The impulse to use nonreserva-
tion lands was strengthened by a clause in the treaty which gave the
Navajos the right to hunt on unoccupied land adjacent to the reserva-
tion, a provision designed to help them become self-supporting.11
White settlement in the area was sparse at that time, and no one
seemed to object to the Indians grazing their stock on nonreservation
lands. The federal government encouraged them to increase their
flocks oi sheep, and the Navajo economy came to depend almost
entirely on sheep raising. As heavier grazing on the arid reservation
took its toll of forage, the Indians were drawn increasingly beyond
their eastern boundary. Absence of opposition, added to the fact that
their tribal range had included these lands before 1863, gave the
Navajos a "vested interest" in them. Part of this area was incorpo-
rated in the reservation proper in the 1880's and the 1890's. It is
significant that objections by local residents were brought before the
territorial legislature when southern and eastern extensions were
made in 188O.' Although local opposition was not strong enough to
be effective at that time, it did mark the beginning of a new attitude

Hagerman, op. cit., p. 14.
10 According to John Collier, Commissioner of Indian Affairs, there is no doubt that this

had been Navajo country before 1863. See Subcommittee of Senate Committee on Indian
Affairs, 75th Cong., 1st sess., Survey of Conditions of the Indians in the United States,
Pt. 34, p. 17534.

Reeve, op. cit., XIII, p. 37. Ibid., XIII, p. 48.
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by white settlers on the question of expanding Navajo lands. This
attitude was strengthened as more non.Indians settled in the region.

In about 1900 the Navajos strongly began to urge another addition
to the reservation. This was to include almost all the remaining lands
east of the reservation which they had been using, but which were
also being used by growing numbers of white stockmen. Nothing was
done, however, until the Santa Fe Pacific Railroad Company leased
to whites its alternate-section holdings in several townships of this
area, including lakes and springs which the Indians had improved.'
The Navajos, barred from some of their customary watering places
and lands, vigorously renewed their petition to the Indian Bureau
to have this district put into the reservation. In 1907 Commissioner
Leupp visited the Navajos to study the matter. He recommended the
addition, and in the same year it was made by executive order. Over
1,000,000 acres in New Mexico were involved, as well as 1,200,000
acres in Arizona. Now it was the turn of the whites to protest; indig-
nation meetings were held, petitions to have the order rescinded were
circulated in western New Mexico, letters and telegrams were sent
to territorial and federal officials. It was contended that leases from
the railroad company gave the local white stockmen a preference
right to graze the area, and that Spanish-Americans from New Mex-
ico had a "vested interest" in the district since they had long used it
as a winter range. The protest was effective, and in two steps, in
December, 1908, and in January, 1911, the New Mexico extension
of 1907 was withdrawn.

This precipitated a bitter conflict between whites and Indians, each
group trying to dominate grazing in the area, and generated prob-
lems which are by no means solved today. The Navajos, encouraged
by the Indian Bureau and other advisers, sought to control the terri-
tory through allotments. White stockmen took leases on railroad
lands and state sections, and entered homesteads, in order to gain
the upper hand.

Navajo allotments were made under the general Indian allotment
Rev. Anseim Weber, "The Navajo Indians: A Statement of Facts" (July, 1914), re-

printed in Subcommittee of Senate Committee on Indian Affairs, 75th Cong., 1st sess.,
Survey of Conditions of the Indians in the United States, Pt. 34, Pp. 17560-17575.
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act of 1887 and its amendments, which provides for grants to the
heads of qualified Indian families. Grazing land up to a maximum
of 160 acres could be selected by a Navajo for this purpose from
unappropriated public domain. A handful of such allotments was
made in this territory before J9Ø7,14 but most of them were made
after that date. Almost 1000 were granted in 1911 alone, bringing
the total for the period 1908-1911 to 1900. From 1912 to 1920
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Fig. 2a. The tenure situation in six townships near Gallup, western New Mexico, in
1934. Note especially the scattering of Indian allotments. Homesteads were also common
in this area; some were recent entries not yet patented.

allotments averaged about 100 per year. From 1921 to 1933, when
the last allotment was made, the average was much lower, although
there were two active years-1922 and 1930, when 168 and 417,
respectively, were made.

From 1907 to 1933, therefore, about 3800 Navajo allotments
were made in the disputed territory, some of them being as far as
sixty miles from the reservation boundary. These allotments covered
approximately 608,000 acres of land, but they were intended to give
the Indians control over a much larger grazing area. It was clear
from the beginning that 160 acres in this region were not adequate
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to support a family even on a low standard of living. Moreover, to
assist the Navajos in their fight to dominate the whole area, allot-
ments, wherever possible, were entered on lands containing water,
since the water resources were very limited and frequently gave con-
trol over a large body of grazing lands. The allotments were not made
in large blocks, but were "checkerboarded" in groups of four or less,
even in areas where the public domain was extensive; rarely were
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Fig. 2b. The tenure situation in the same six townships shown in figure 2a in 1941. The
railroad had by this time relinquished many of its holdings in exchange for other lands.
The enlarged public domain was under Grazing Service administration. Comparison
with figure 2a shows that some of the homesteads upon which patents were pending in
1934 had been canceled before 1941.

more than four established contiguously. In the railroad grant dis-
trict of McKinley County, New Mexico, many were spotted on the
even-numbered sections. (See fig. 2a.)

A frank statement of the Indian Bureau's Navajo allotment policy
was given in a letter written in 1915 by Cato Sells, then Commis-
sioner of Indian Affairs, to the Indian Agent at Leupp. The frank-
ness of this statement merits a rather lengthy quotation.
Sometime prior to the year 1908 the controversy between white and Indian
users of the range on the public domain in the vicinity of the Navajo Res.
ervation became so acute that allotting agents were detailed to this locality
for the purpose of assisting the Indians to file applications for allotments on
the public domain under the fourth section of the general allotment act as
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amended. Presumably this action was had on the assumption that these
Indians having lived on the public domain for a number of years, necessarily
at some point they must have made settlement and established homes. Owing
to the scarcity of water for domestic and stock-watering purposes, it was
also assumed that the allotment of lands to the Indians, containing practi-
cally all of the springs or water holes in this locality, would give them an
effectual and undisputed control of the entire range, as unless the owners of
white stock could get to the water they would not be in a position to use the
adjoining pasture lands. in other words, the control of the water resources
would practically control the entire range.

This allotment policy, it is now realized, was ill-advised, for the
result was to aggravate the tenure situation, to increase greatly the
difficulties of securing a compromise settlement, and, as well, to
create bitterness between whites and Navajos. It was started as a
"second-best scheme," justified, according to Commissioner Collier,10
as a defensive measure to keep a foothold for the Indians in the
region. The tracts were frequently selected "with no reference to
whether an Indian was genuinely resident on the spot."1' This oppor-
tunistic attitude continued to hold sway, and it was in fact furthered
by the very conflict with white stockmen. The Indian Office made no
attempt until about 1930 to formulate a program that would clearly
indicate what they thought the Navajos should have and which might
resolve the struggle with non-Indian stockmen." Strong protests of
the New Mexico Sheep and Wool Growers' Association against con-
tinuation of the allotment policy, however, induced the Indian Bureau
to make a thorough study of the situation, including field surveys
in the disputed area. Allotments were stopped entirely in 1933, and
a proposal to extend the reservation boundaries was advanced; this
will be examined later.

THE HUALAPAI RESERVATION
The Hualapai Reservation in northwestern Arizona lies entirely
within the limits of the Atlantic & Pacific land grant. The railroad

15 Quoted in Hagerman op. cit., p. 67.
' See his testimony in Subcommittee of Senate Committee on Indian Affairs, 75th

Cong., 1st sess., Survey of Conditions of the indians in the United States, pt. 34, p. 17675.
17Ibid., pt. 34, p. 17675.

See testimony of James M. Stewart in ibid., pt. 34, p. 17659.
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company's right to the odd-numbered sections in this area was estab-
lished in March, 1872several years before the reservation was
created. When the latter was set aside by executive order in January,
1883, no provision was made to exchange the railroad lands for
others outside the Indian grant, and the reservation remained divided
in ownership; the Santa Fe Pacific Railroad Company held the
odd-numbered sections and the federal government held the even-
numbered ones for the use oi the Hualapais. This situation, although
unsatisfactory, continued for a number of years without giving rise
to a serious dispute.

Surveys of the reservation lands were conducted in 1919, and at
this time the Indian Office objected to recognition of the railroad
company's title to the alternate sections, claiming the whole area for
the Indians. Prior occupancy by the Hualapais, it was contended,
excluded these lands from the railroad grant of 1866 in spite of the
fact that the reservation was not actually authorized until later. The
raising of this issue made an investigation by the legal staff of the
Department of the Interior necessary, and all available evidence was
examined carefully. This evidence, although meager, seemed to point
to the conclusion that there had been no special Indian occupancy
of the area incorporated in the reservation, but that the Hualapais
simply used it as a part of a vast area of public domain over which
they roamed. These lands, it was held, could not be classed as Indian
in status before the railroad grant, and therefore the odd-numbered
sections in the reservation belonged to the railroad company. On the
basis of this decision, the railroad company was required to pay its
share of the cost of survey,'9 and the "checkerboard" ownership pat.
tern continued.

This tenure situation was certainly awkward, but, because the
Hualapais had enough land for grazing purposes, it was not acute.
As a matter of fact, they used the railroad sections very freely for a
number of years, for the railroad company made no attempt to lease
all its lands inside the reservation. Since there was a surplus of land
for the Indians, the Hualapai Agency for several years leased lands

' Decisions of the Department of the Interior, LIII, p. 484.
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in the eastern part of the district to white stockmen, in harmony with
Indian Office policy for such instances. These leases included the
alternate sections claimed by the railroad. In 1931 about 200,000
acres were rented to one outfit which was permitted to run 2000 head
of cattle for an annual fee of $10,000.

One proposed solution for the ownership problem in the Hualapai
Reservation was to consolidate Indian and railroad holdings through
exchange. The IndianOffice accepted this proposal in 1925, and Con.
gress enacted legislation in that year to permit it. An appraisal of
all land in the reservation was made jointly by the Indian Office and
the railroad company, and an agreement drawn up whereby the cen-
tral and western parts would be allocated to the Hualapais, with the
eastern section remaining in the hands of the Santa Fe Pacific Rail-
road Company. This division would have given the Indians 462,213
acres valued at $245,221, and the railroad lands would have aggre-
gated 335,736 acres with an appraised value of $212,517. Further-
more, the Indians were to receive 80 per cent of the merchantable
timber in the eastern part of the territory, and the railroad promised
to supply them with all the water necessary for domestic and live-
stock purposes in the vicinity of Peach Springs at cost?°

Before the agreement could be signed, however, the Indian Office
shifted its attitude and insisted on reopening the question of the valid-
ity of the railroad company's title to lands in the Hualapai Reserva-
tion on the ground that new evidence was available. This Occurred
in 1931, apparently at the instigation of the Indian Rights Associa-
tion, and the Solicitor of the Department of the Interior was asked
to review the action taken in 1919. He did so, and gave an opinion
upholding the railroad company's claim; this opinion was supported
by the United States Attorney Genera1.' Still reluctant to accept the
judgment, the Indian Office refused to sign the agreement and de-
cided to take the issue to the courts for final settlement. The case was
carried to the United States Supreme Court which rendered a deci-
sion on December 8, 1941, that substantially upheld the Indian Office

20 Subcommittee of Senate Committee on Indian Affairs, 71st Cong., 3d sess., Survey
of Conditions of the Indians in the United States, pt. 17, pp. 8818-8819.

20lbid., Pt. 17, pp. 8836-8843.
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position for lands inside the Hualapai Reservation but gave the
Indians no rights to lands outside which they had similarly occupied
before white settlement.22 Some months before the decision was given,
however, the railroad company had relinquished its claim to Huala-
pai lands under the Transportation Act of 1940. Section 32 of this
law allows a railroad to release claims to granted lands in return
for the right to charge the federal government full commercial rates
except for that traffic of a military nature. In this way the Hualapai
land controversy has finally been settled.

STATE LANDS

New Mexico and Arizona have received large grants from the federal
government, starting with awards for the support of the common
schools. Four sections in each township have been allocated for this
purpose. Sections 16 and 36 were reserved by the organic act which
established the territory including the present states of New Mexico
and Arizona, although the lands were not actually granted at that
time?3 Additional grants to convey sections 2 and 32 were made upon
admission to statehood?3 In all instances indemnity lands were al-
lowed for designated sections that had been appropriated before the
grants were made. Moreover, both states received generous land
grants for institutional and educational support such as universi-
ties, penal institutions, agricultural and mechanical colleges, public
buildings, etc. Lands for each specific institutional grant could be
selected from vacant public lands anywhere in the state, and the pro.
ceeds derived from leasing or selling them were to be allocated to a
special fund to finance the institution for which the grant was made.

The total amount of land granted to Arizona, in round figures,
was 10,500,000 acres, consisting of 8,100,000 acres for the common
schools and 2,400,000 acres for institutional aid. The total grant to

62 Supreme Court Reporter, pp. 248-258.
"Organic Act Establishing the Territory of New Mexico," September 30, 1850, Sec. 15.

This applied to both New Mexico and Arizona, as they were not separated until 1863. In
1898 New Mexico was granted sections 16 and 36, as well as other lands. Arizona did not
receive an actual grant of school sections until statehood, but was given the right in 1896
to lease such lands under regulations prescribed by the territorial legislature.

"Enabling Act for New Mexico and Arizona," June 20, 1910, Secs. 6 and 24.
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Fig. 3a. The 1934 tenure situation in twelve townships in northeastern Arizona, south
of Holbrook. Following are the tenure features illustrated: railroad holdings in alternate-
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N., R. 23 E.; small private holdings, mostly homesteaded, T. 13 N., II. 23 E.; and isolated
public domain tracts, T. 16 N., R. 22 E.

New Mexico was 12,700,000 acres, of which 8,800,000 acres were
for the common schools and 3,900,000 acres for the various insti-
tutions.

One principle has dominated the policy of both states in selecting
institutional grant and indemnity school lands: to help livestock
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operators solve their range problems.'9 Specifically, then, this usually
meant that the selection of lands was made so that the livestock opera-
tors were enabled to gain control of public range lands or so that
they could solidify their holdings through purchase or lease.'A For

25 An explicit statement of this policy is given in Eighteenth Annual Report of the Com-
missioner of Public Lands of New Mexico (1917), p. 39.

° This is discussed fully by the writer in an article on "Land Policy and Stock Raising
in the Western United States," in Agricultural History, XVII (Jan., 1943), pp. 14-30.
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example, tracts containing actual or potential water resources have
been commonly picked by the states, and stockmen who lease or buy
them are able to control adjacent range. Several years ago, when the
state of New Mexico still had a great deal of land to select, it was
customary to hold about 100,000 acres in abeyance, to be chosen at
the instance of prospective purchasers or lessees of large tracts?7

Numerous selections have been made in the railroad grant terri-
tory by both states. In some districts they have chosen all the avail-
able even-numbered sections, which are then rented, along with the
school lands, to the owners or lessees of the railroad sections. Sev-
eral consolidated ranch units have been built up in this way. For an
illustration of such tenure conditions, see figure 3a.

State holdings in the "checkerboard" country of Arizona and New
Mexico are large, and this alone makes them important to the stock-
men who operate there. Their importance, however, goes beyond
this, for state land policies are usually adjusted to meet the apparent
needs of livestock producers even if state revenues have to be sacri-
ficed in the process. In New Mexico, state lands are almost always
rented for three cents an acre, the minimum stipulated by state law,
regardless of their grazing quality. Leases may not run for more than
five years, but .a lessee in good standing has a preference right to
apply for renewal. In Arizona the minimum fee for a grazing lease
on state land is also three cents per acre, but this was cut in half in
the recent depression period. The usual term in Arizona is five years,
although leases may be executed for twenty years with fee read just-
ments at the end of each five-year period. It is rare, however, for the
state to collect more than the legal minimum.

Comparatively little state land has been sold to stockmen because
the minimum prices are too high to make it an attractive invest-
ment. These minimum prices were set in the enabling act for the two
states, and it has not been possible to reduce them, although sug-
gestions to do so have been made from time to time. The New Mexico
minimum figure is $5 per acre for land in, roughly, the eastern third
of the state, and $3 elsewhere; any land subject to irrigation under

' Sixteenth and Seventeenth Annual Reports of the Commissioner of Public Lands of
New Mexico (1916), p. 27.
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a federal reclamation project, however, may not be sold for less
than $25 an acre. The state has tried to offset high prices with easy
credit terms. Only 5 per cent must be paid in cash, while the balance
may be spread over thirty years. The situation in Arizona is very
similar. Three dollars per acre is the minimum price in any part of
the state, with the same exception for federal reclamation projects.
Cash payments must be at least 5 per cent of the purchase price, with
the balance covered in thirty-eight annual installments. In the rail-
road grant area stockmen have confined their purchases of state lands
largely to tracts which have strategic value to them, because of water
resources or location. Only a few large outfits have bought much
state land, and this was selected to fit in with alternate-section rail-
road lands which they held.

NATIONAL FORESTS

Large national forest reserves have been created within the bound-
aries of the Atlantic & Pacific grant area, such as the Cibola in New
Mexico, and the Sitgreaves, Coconino, Tusayan, and Prescott in
Arizona. Some of the railroad sections in these forests were returned
to the federal government by the railroad company or a successor
to its title, in exchange for other lands. This was done under an act
of 1897 which allowed private holdings in forest reserves to be ex-
changed for an equal acreage selected from vacant public domain
anywhere in the country. Flagrant abuse of this privilege forced
Congress to repeal the law of 1897 in March, 19O5, when fairly
heavy private holdings still existed in parts of the forest of this re-
gion. In the Cibola Forest the McKinley Land & Lumber Company
of Albuquerque was able to acquire large blocks of land by purchas-
ing odd-numbered sections from the railroad and even-numbered
sections from the state, which previously had selected them under
the university land grant. These state lands were bought by the
McKinley Company in 1918. More than 25 per cent of the Cibola
Forest is in private ownership, a top figure for the national forests in
New Mexico and Arizona. Railroad lands are not the only source of

See 73d Cong., 1st sess., Sen. Doe. 12, A National Plan for American Forestry, II,
pp. 1162-1163.
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private holdings in the forest reserves. Many were acquired through
homestead entries, either before the reserves were established or
under the Forest Homestead Act of 1906. The resulting mixed owner-
ship situation has undoubtedly complicated forest management?9

The national forests in this area are, of course, used for grazing,
and the Forest Service has built up over many years an elaborate
code of regulations for this purpose. In issuing grazing permits for
the forests, preference is given to stockmen who own property within
or adjacent to the forests. A stockman who owns land situated inside
a forest may allow it to be used in common with the public lands or
he may fence it for exclusive individual use. If an owner of private
land does not have livestock to run, he may permit the Forest Service,
in exchange for a share of the net return from grazing fees, to ad-
minister and lease the land to stockmen. The Santa Fe Pacific Rail-
road Company has made such arrangements for most of its lands in
the national forests of New Mexico and Arizona. The Aztec Land &
Cattle Company, on the other hand, has fenced a number of its alter-
nate sections, individually, in the Sitgreaves Forest of Arizona, and
leases them to small farmers in the neighborhood who use them to
graze a few head of stock in connection with their farming opera.
tions; most of these farmers also work part-time in the sawmills of
the vicinity.

The states of New Mexico and Arizona, too, have rights in the na-
tional forests. Title to school sections in the forest reserves did not
vest in the states, but they are entitled to receive a proportionate share
of the forest revenues from the Forest Service which administers
them. As an alternative, they have the option of selecting lieu lands.
Arizona has allowed most of such school sections to remain under
Forest Service administration, whereas New Mexico has made in-
demnity selections elsewhere in the state; New Mexico has gone even
further in drawing out of the forests in recent years by relinquishing
some of its institutional grant sections in exchange for lands outside?°

See 73d Cong., 1st sess., Sen. Doc. 12, A National Plan for American Forestry, I,
p. 571.

By special act of Congress in June, 1926, such exchanges are allowed in New Mexico
on an equal-value basis.
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HOMESTEADS

Homesteading has been common in the Atlantic & Pacific grant
area, as it has in most parts of the Southwest outside of Texas. In
some odd-numbered sections, homesteads were entered before the
railroad company's rights attached, making indemnity selections
necessary. Large numbers of homesteaders came to the area when
the railroad was completed, and the limited amount of land suitable
for farming was snapped up quickly. Many homesteads were filed
by early stockmen, especially on lands with springs or water holes.
The Stock Raising Homestead Act of 1916 gave a strong impulse to
homesteading in this area, as it did generally in the western states.
Entries under this act have persisted, although experience in this
region soon proved that the 640-acre tract was insufficient to support
a family.

After the Great War veterans and others crowded into the high plateau
area of New Mexico, homesteaded upon the winter range where previously
cattle had grazed, and thus seriously affected the interests of those who had
large commitments in cattle. It was soon apparent that these homesteaders
could not make a subsistence upon the lands, and their situation has been
precarious ever since.8'

Stockmen resident in the area have used the homestead as a means
of consolidating ranch units, in part at least, where they already con-
trolled the alternate railroad sections. Many of these homesteads
were filed by ranch employees, or other persons, for the livestock
operator. Sometimes such homesteads have been taken out to protect
the stockman against an entry by an "outsider" who might locate on
a strategically placed section and compel the stockman to buy him
out at a high price."

In the early 1930's many homesteaders were encouraged to mi-
grate to the region by "colonizing agents" who, for suitable fees,
would locate for them public lands open to entry and then assist them

Resources Board, Report on Land Planning, pt. 7, p. 74.
32 Byron 0. Beau, Chairman of the New Mexico State Tax Commission, testified before

a Senate committee in 1932 that most homesteads currently patented in New Mexico were
being sold to livestock operators. See Senate Committee on Public Lands and Surveys,
72d Cong., 1st sess., Granting Remaining Unreserved Public Lands to States, p. 134.
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to file homesteads. This was purely a promotion game, as most of
the homesteaders discovered after trying to make a living on their
lands.' Many of them relinquished their entries oniy to have others
file on the same sections.34 Only a few have been able to get patents
for their homesteads, since the majority have not had enough cash
income to pay even the modest fees necessary to complete their en-
tries. Those who continue to live on the homesteads are, therefore,
mostly "squatters," with an exceedingly low standard of living.

In the first months of 1934 many homesteads were filed in antici-
pation of the passage of the Taylor Bill to regulate grazing on the
public domain. It was generally believed that landholders would be
given preference for permits to use public lands in whatever grazing
districts would be established. The act, as finally passed in the same
year, did provide for this preference. Since it also stipulated, how-
ever, that no owner, occupant, or settler whose rights were acquired
in the calendar year 1934 was to receive preferential treatment until
July 1, 1935, the late entries were awarded only a secondary position.

An executive order in November, 1934, withdrew all public lands
in the western states from homestead entry to allow the Department
of the Interior to establish grazing districts under the Taylor Act.
Since that date no new homesteading has occurred in Arizona and
New Mexico.

In some parts of the railroad grant area virtually all the even-
numbered sections, except those belonging to the state, have been
taken up by homesteaders. An illustration of such tenure conditions
may be found in T. 13 N., R. 18 W., which is shown in figure 2a.

MEXICAN LAND GRANTS

Several extensive Mexican land grants are found within the borders
of the Atlantic & Pacific grant, lying in or adjacent to the Rio
Grande Valley in New Mexico. Among the larger ones are the An-

See testimony of S. F. Stacher, Superintendent of the Eastern Navajo Agency in Sub-
committee of Senate Committee on Indian Affairs, 71st Cong., 3d sess., Survey of Condi.
tions of the Indians in the United States, Pt. 18, p. 9593; also, testimony of Clyde S. Ely,
newspaper correspondent in Gallup, in ibicL, Pt. 18, p. 9236.

' The tractbooks in the District Land Office at Santa Fe, examined by the writer in
October, 1934, showed many recent filings on sections where two or three former entries
had been abandoned.
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tonio Sedillo, Bernabe Montano, Ignacio Chaves, and Cebolleta.
Titles for these lands were not confirmed by the courts for many
years, and even when the Mexican titles were upheld, litigation did
not end, because several claimants appeared for each grant. It was
not until about 1915 that stockmen could safely buy or lease these
grants,85 which offered the advantage of consolidated range lands.

PUBLIC DOMAIN

Public domain in the United States is a residual product which com-
prises the unappropriated and unreserved lands that belong to the
federal government; it does not include lands owned by states or
other political subdivisions. The aggregate acreage of public domain
in the Atlantic & Pacific grant district is very large, and it has had
peculiar importance because of the way in which it is distributed:
in the form of isolated tracts. It is rare to find two or more adjacent
sections of public domain, since alternate sections were normally
railroad property. There were exceptions to this, however. One ex-
ception is in lands which were reserved for mineral classification be-
fore the railroad applied for patent, and for which the railroad made
indemnity selections; subsequently, if the public lands proved to be
nonmineral, they were restored to public domain. Most stockmen in
the region have used the "checkerboarded" public domain sections
in connection with adjacent lands which they owned or leased. This
was done informally and without regulation by the federal govern-
ment. For many years Congress was urged by reliable authorities
to control grazing on the public domain, but nothing was done until
1934, when the Taylor Act was passed. This law is bringing about
important changes in the use of public lands in all the western states,
but we shall examine its effect on the railroad grant area later. For
the period before 1934, the absence of public domain grazing regu-
lations accounts for some of the main problems in the use of the re-
sources of the region. These problems were complicated by the
selection of public lands for Indian allotments and homesteads.

' Wooton, Factors Aflecting Range Management in New Mexico, United States Depart-
ment of Agriculture, Bulletin No. 211 (1915), p. 19.





Chapter III

TENURE PROBLEMS
1 1HE "CHECKERBOARD" land pattern, even in the simple form

of alternate railroad and public domain sections, presented
seripus problems for stockmen in, the region as soon as settle-

ment became moderately dense. The lessee or owner of railroad sec-
tions had an advantage over others in using the intermingled public
lands, and it was natural for him to consider them as a normal part of
his range. This attitude was fortified by continuous usage for a period
of years. But the existence of public domain sections made it legally
possible for other stockmen to enter such a range and physically
possible to graze and water their stock on the privately controlled
railroad sections as well as on the public lands. Whenever this was
done, and it was a frequent occurrence in the "checkerboard" area,
the advantages of land ownership or lease were essentially lost. The
operators of "tramp sheep herds" who had no definite range of their
own found it especially easy to drift across the territory without pay.
ing attention to ownership rights, but stockmen resident in the locality
were not averse to doing the same thing from time to time. Disputes
broke out between owners and interlopers. Obviously the question
was a complicated one, both legally and morally, for each side had
grounds to support it. The difficulty was inherent in the very owner-
ship pattern. For the lessee or owner of railroad sections it was almost
impossible to secure legal redress against invaders, even when he
had clear-cut evidence of trespass.1

A striking illustration of this tenure problem in the railroad grant
area was presented to the Senate Committee on Public Lands and
Surveys when it held hearings in Albuquerque in 1925. The follow.
ing is a quotation from the testimony of Laurence F. Lee, who repre.
sentd the New Mexico Sheep and Wool Growers' Association:

Now, I know one owner who ranges from 20 to 30 herds of sheep, some
30,000 or more, for four and five months of each year by driving them in

1
See Will C. Barnes, The StoTy of the Range, p. 50.
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the style of many years agojust start out on a march down through these
checkerboarded lands and back on the claim of the right to graze on the
Government land, an equal privilege with anybody else. And in order to keep
him off thatSenator Jones is familiar with the New Mexico statuteit is
necessary that you mark the boundaries of each privately owned section
with a proper notice to keep off, which is an absolutely impractical and im
possible proposition. The result is that there is one ownerthere are others,
but this one owner ranges some 30,000 sheep for five months of the year with-
out paying a nickel of taxes on the land or for the grass that they are eating.
That makes a situation that is intolerable.'

Effective economic utilization of a region is obviously impossible
under these conditions. At the Albuquerque hearings just referred
to, one stockman testified that he had been forced to abandon part of
his winter range in McKinley County, where he actually owned a
number of alternate railroad sections, because when he was ready to
run his stock on it in the late winter he found that it had already been
grazed by others.'

Extralegal means have sometimes been used by operators of the
larger ranches in the "checkerboard" district to protect what they
regarded as their rightful ranges. For example, owners or lessees of
iailroad sections have fenced their ranges in which are included
public domain sections. The enclosing wire was usually called a
"drift fence," and it may have performed a function in preventing
cattle from "drifting" farther than was desirable, but, at the same
time, it kept others from using a stockman's range on the pretext of
getting to the intermingled public lands. Such fences were made
illegal by act of Congress even before the main settlement of this
area took place. This act, passed in 1885, was enacted because of
the widespread protest against fencing on the Great Plains, where
thousands of square miles of public domain had been enclosed.'
Exact acreages involved cannot be obtained, but an appreciation of
their magnitude may be gained from examples cited by Hibbard.'

Two companies in Colorado enclosed a million acres each. Other com-
panies in Colorado, New Mexico, Nebraska and Kansas had around a quarter

'Subcommittee of Senate Committee on Public Lands and Surveys, 69th Cong., 1st
sess., National Forests and the Public Domain, Pt. 13, pp. 3540-3541.

'Testimony of J. F. Branson, in ibid., Pt. 13, P. 3656.
'Ernest S. Osgood, The Day of the Cattleman, pp. 190-193.
'Hibbard, op. cit., p. 477.
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of a million acres each. In two counties in New Mexico three million acres
were enclosed. Thirty.two cases reported to the General Land Office embraced
4,431,900 acres, while in 1888 about seven and a quarter million acres were
under investigation. . . . Instances of enclosures of twenty to fifty thousand
acres were innumerable.

Many ranchers were required to take down illegal fences in the
years immediately following 1885, but, after the first period of
enforcement, the Department of the Interior did not attempt seriously
to secure general compliance in the Southwest. This lax policy was
adopted on the ground that removal of "drift fences" in this region
would bring economic disaster to the cattle raisers. During World
War I the federal government gave special permission to stockmen
in Arizona and New Mexico to erect fences enclosing public domain,
and these barriers were not removed after the war.° Ample evidence
concerning the existence of public domain fences in these two states
was presented to the Senate Committee on Public Lands and Surveys
in 1925, when it was contended by many stockmen that they were
vitally necessary to the conduct of their business.7 There is little
doubt that most of these fences were still standing when the Taylor
Bill went into effect in 1934.

Established ranges in the "checkerboard" district were broken up,
from time to time, by homesteaders who filed on intermingled public
lands. Some of these entries, as we have seen, were not made in good
faith, in that they were intended to compel ranchers to buy them out;
as time went on, however, it became more difficult to make unfriendly
entries, for stockmen, anticipating them, filed homesteads through
employees, relatives, and friends. Many homesteaders, of course,
were wholly sincere in their entries, intending to set up dry-land
farms or small stock ranches. Generally speaking, the physical qual-
ities of the region have not favored success in either type of en-
terprise, especially the former; as we have already observed, the
objective of the homestead lawsto achieve permanent settlement

6 Harold L. Ickes, "The National Domain and the New Deal," in The Saturday Evening
Post, CCVI (Dec. 23, 1933), p. 11.

'Subcommittee of Senate Committee on Public Lands and Surveys, 69th Cong., 1st
sass., National Forests and the Public Domain, Pt. 4, pp. 909, 1016-1017, 1035-1036,
1052; Pt. 13, Pp. 3563, 3565, 3584.
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for family units with normal standards of livinghas scarcely been
attained here. On the contrary, in breaking up established ranges, in
complicating the tenure pattern, in fostering overgrazing, and in
tempting people to risk their time, energy, and capital where the
chances of success were so slender, homesteading actually was a
handicap to effective economic utilization of the physical and human
resources of the area.

In the vicinity of the Navajo Reservation, Indian allotments have
been a greater impediment to economic development than home-
steads. The struggle to dominate grazing in this area, as we have
seen, induced the Indian Bureau to "spot" allotments among the rail-
road sections. Out of this tenure arrangement there developed a
condition in which neither Indians nor white stockmen could use the
range satisfactorily, and which caused persistent friction between
the two groups.

The contest for range between Indian allottees and white stockmen
ordinarily boiled down to one of "getting there first." Indian allot-
ments were not fenced, and it was difficult for the rancher to keep his
stock off the allotments scattered through his customary range, even
if he were inclined to do so. The Indians, on the other hand, made no
attempt to confine their flocks solely to their allotments but used the
railroad sections as well. In some instances the stockmen dominated;
in others the Indians gained the upper hand. But in either situation
uncertainty in operations resulted, and the area as a whole suffered
an economic loss.

The two sides of the argument have been set forth on numerous
occasions, of which the two following quotations are samples:

The white man has a protected range. This is a checkerboard country. They
lease the railroad sections, the odd sections, and the Navaj os have most of
the even sections and the white man has his protected range some place else.
When the green feed starts in the checkerboard country he grazes oft the grass
and leaves the Navajo nothing but the wind.'

Through our railroad, school leases, and other holdings we have 65 per
cent of this range and all of the permanent waters. The Indians have less than

8 Testimony of J. W. Ashcroft, Stockman for the Crownpoint Indian Agency, in Sub-
committee of Senate Committee on Indian Affairs, 71st Cong., 3d sess., Survey of Condi-
tions of the Indians in the United States, Pt. 18, P. 9572.
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15 per cent of the land allotted to them. The other per cent is Government
land, which, as tax-paying citizens, we should be entitled to use as much as
Government wards who pay no taxes. In spite of the fact that we have more
than four times as much range as the Indians, they have run more sheep and
goats on the range than we have all of the time we have been out there, besides
large numbers of valueless Indian ponies and some cattle. These horses and
cattle depend almost entirely upon our waters and it has been impossible to
put up a fence around our waters strong enough to keep them out.2

These conditions were the basis of range warfare. Mutual distrust
between Navajos and whites flared up from time to time in open hos-
tilities and violence, especially in the neighborhood of Crownpoint,
New Mexico, where the conflict was most persistent. Both sides were
guilty of lawless acts. Cattle belonging to white stockmen were stolen
by the Indians and Indian stock were driven off by whites.'° Some of
the larger ranch owners included Navajo allotments within their
fenced ranges, thus preventing the Indians from using lands that had
been assigned to them.1' Many of the smaller operators, however,
found it so difficult to carry on that they were willing to sell their
holdings and move out.

All this country adjacent to the Zuñi Mountains was for many years con-
sidered to be Indian country, and when the railroad built through here a
good many white homesteaders came in, and there are a good many home-
steads still mingled with the Indian allotments throughout this strip. Num.
bers of homesteaders in the vicinity of Smith's Lake, Mariano Lake, and
other parts of the district have found it practically impossible to continue
their operations there and would be glad to dispose of their properties.'2

Organization and management of stock ranches in the "checker-
board" area were affected adversely by the tenure condition. We
have already observed how competition occurred among stockmen
for the use of public domain sections, and how conflicts were gen-
erated between Indians and whites for control of some ranges. These
circumstances aggravated the precarious features of stock raising,
and can be held responsible for forcing some of the smaller operators

Letter from Charles Chadwick & Company to First National Bank of Albuquerque,
January 21, 1923, published in Hagerman, op. cit., pp. 77-78.

10Ibid., p. 84.
See letter of W. A. Marchalk, Chief of the Land Division, Office of Indian Affairs, to

the Commissioner of Indian Affairs, October 23, 1923, published in ibid., p. 94.
121b1d., p. 29; see, also, letter of Charles Chadwick & Company referred to above.
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to abandon their enterprises. But because of the alternate-section
pattern, even leases of comparatively large amounts of railroad
grant lands failed to bring security of tenure. To some extent this
disadvantage was overcome by fencing, but these fences were illegal
because they enchsed public domain and there was always a threat
that strict enforcement of existing laws would compel their removal.

Where ranges were not fenced the typical disadvantages of graz-
ing public lands in common appeared: diminishing total production,
lowering of standards oi business organization because stockmen
were unable to plan operations for several years in advance, continu-
ously diminishing productivity in forage cover, and increasing pre-
cariousness in business operations.1' These were not adequately
realized at the time the region was being settled, for the "open range"
tradition of earlier Anglo-American frontiers was still strong. Unreg-
ulated use of "open range" as a grazing common was suited, at least
from the short-run entrepreneurial viewpoint, to primitive pioneer-
ing conditions in the livestock industry when the range was not
crowded. Cattle raising in Arizona and New Mexico, however, de-
veloped with whirlwind rapidity as transcontinental railroad lines
were completed through the Southwest in the 1880's. Stockmen from
crowded and overgrazed ranges, especially in Texas, rushed into the
area, and some eastern and European capital was invested in herds
that were shipped to the newly opened ranges. In 1870 there were
only about 25,000 range cattle in New Mexico and Arizona; the
census of 1880 recorded 172,000, whereas by 1890 the number had
risen to 817,00O.1 So quickly did this development take place that by
1890 the southwestern ranges in general were overstocked,1' and
stockmen began to realize the advantages of exclusively controlled
pastures. Over a period of years it became apparent to disinterested
observers, as well as stockmen, that both public and private welfare
would be best served by regulating, in some way, the use of public
domain so that it could no longer be used freely by all as a common

18Wooton, Relation of Land Tenure..., United States Department of Agriculture,
Bulletin No. 1001, p. 20.

"Eleventh Census, 1890, Compendium, pt. 3, p. 622.
J. J. Thornber, Grazing Ranges of Arizona, pp. 335 if.
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range. Congress, however, remained unconvinced until 1934, when
the Taylor Act, regulating grazing on the public domain, was passed.

Uncertainty regarding tenure often placed the stockman at a dis-
advantage in negotiating loans for his business operations Banks in
the whole western range country were cautious about extending loans
to stockmen who did not have well-defined control over range land,
and such operators were usually required to pay comparatively high
interest rates on their loans.tm

To attain tenure security, some stockmen of the region "blocked"
their ranges by purchasing the alternate railroad sections, lieu rail-
road sections, state lands, and homesteads. This was done on a large
scale in parts of Coconino County, Arizona. As elsewhere in the
West, land purchases did not always prove economical, for, in spite
of the exclusive range control they provided, they added consider-
ably to fixed charges. These additional overhead costs were not only
unbearably heavy for some operators in times of low prices or
drought,17 but they also impelled the stockman to increase the number
of animals on his ranch and, in this way, fostered overgrazing on
privately owned lands.

increase in owned acreage did not increase the area or productiveness
of the range unit which he [the stockman] had previously used free of
charge as public lands. To meet taxes and interest payments on the enlarged
ownership, the stockman usually found it necessary to increase the size of
his flock or herd. The result, almost inevitably, has been overgrazing and
range depletion.tm

The tenure pattern of the Atlantic & Pacific grant area, with its
resulting problems, has undoubtedly tended to minimize rather than
to increase the aggregate of taxable values. On a priori grounds one
might suppose that the control over public lands implied in alternate-

See, for example, the testimony of Vernon Metcalf, Secretary of the Nevada Land
and Livestock Association, in Senate Committee on Public Lands and Surveys, 69th
Cong., 1st sess., Grazing Facilities on Public Lands, pp. 515-516.

17 Smaller operators in many parts of the West were often forced out of business by the
unprofitable purchase of a few homesteaded sections. "Thus," says Gates, "the adoption
of the Stock Raising Homestead Act, instead of carrying out its avowed purpose of
establishing independent, self-supporting farmers or stockmen has, in fact, forced to the
wall many already engaged in the cattle business." National Resources Board, Report
on Land Planning, Pt. 7, p. 75.

18 The Western Range, p. 246.
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section railroad holdings would be reflected in higher assessment
values for the latter. In some parts of the range country, counties
have assessed public lands on the basis of their control over public
domain rather than on their forage value,° even where control was
not exclusively in the hands of one operator. Stockmen in Nevada,
for example, assert that the use value of the public domain has been
fully capitalized in the value of associated privately owned lands.'°
In New Mexico and Arizona, however, tax assessments have not taken
account of this control factor, although it may have been given weight
by persons selling or leasing private lands.

In the "checkerboard" district of Arizona and New Mexico, rail.
road grant lands have actually borne lower assessments than other
grazing lands. This has been observed by a number of persons famil.
iar with the situation," and was verified by a survey of tax records
made by the writer in 1934. At that time the State Tax Commission of
Arizona preferred to have county assessors present on their abstracts
of assessment rolls separate figures for "grazing land" and "railroad
grant land." On this basis the tax abstracts of the four northern coun-
ties of the state showed the following average valuations per acre for
the two classes:

County Grazing land Railroad grant land

Apache $0.69 $0.65
Coconino .51
Mohave .85 .40
Navajo .70 .60

In each of the three counties for which both figures are given, the
average valuation of "railroad grant lands" is less than that of
"grazing land," with the greatest differential occurring in Mohave
County. The Coconino County abstract did not distinguish between
the two classes; the writer's survey of the actual tax rolls of this

'° Marion Clawson, "The Administration of Federal Range Lands," in Quarterly Jour-
nal of Economics, LIII (May, 1939), p. 447.

20 E. 0. Wooton, The Public Domain of Nevada and Factors Affecting Its Use, United
States Department of Agriculture, Technical Bulletin No. 301, p. 47.

21 See testimony of Laurence F. Lee in Subcommittee of Senate Committee on Public
Lands and Surveys, 69th Cong., 1st sess., National Forests and the Public Domain, Pt. 13,
P. 3540; also, Hagerman, op. cit., P. 96.
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county, however, showed that more than 90 per cent of the railroad
company's holdings were assessed at 40 cents per acre, whereas the
average assessment, as shown in the above tabulation, was 51 cents.
Since the 51-cent figure is an average that includes a large body of
railroad lands at 40 cents, the average for nonrailroad grazing lands
must have been appreciably higher.

The tax situation was similar in McKinley County, New Mexico,
in 1934. Grazing lands in New Mexico were supposed to be assessed
on the basis of their carrying capacity, and the State Tax Commission
annually issued schedules of acreage values corresponding to vari-
ous estimated carrying capacities. In practice, however, county asses-
sors usually carried range land at a constant assessment for a period
of years, and, when a modification was made, it took the form of a
uniform percentage change on all grazing land. An examination of
the McKinley County assessment rolls for 1934 indicated that about
90 per cent of the railroad company's holdings were assessed at 75
cents per acre, though the average assessed valuation of grazing land
in the county was 80 cents.

The broken and complicated ownership pattern of the area, be-
cause it impedes effective use, is partly responsible for the lower
assessments on railroad grant lands, as well as for reduced taxable
values oi livestock. This was especially true in the areas where
Navajo allottees and white stockmen fought for control of the range,
with the result that Indian allotments were spread over a large area
far from the reservation limits. No taxes were collected on the acre-
age allotted, whereas, under other circumstances, some of it would
have passed into the hands of stockmen and would have been sub-
jected to assessment by the local taxing authorities. This loss was
additional to the reduction of taxable livestock in the disputed terri-
tory.

There are other factors, it must be acknowledged, which help to
explain the lower assessments on railroad grant lands. The difficulty
of appraising separately each tract in alternate-section holdings in-
duced county officials to assess all railroad holdings at a flat rate

"Hagerman, op. cit., p. 96.
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instead of trying to take account of differences in quality. In making
this practical solution assessors typically placed the rate below that
of other grazing lands on the ground that the railroad lands were not
"selected" as were other grazing ranges and that as a consequence
they were, on the average, of inferior quality? The fact that the
railroad company is a large taxpayer must also be taken into account.
In this connection it is interesting to observe that six townships of
consolidated railroad lands in McKinley County, New Mexico, were
in 1934 assessed at the same rate as the other railroad holdings in
the county, most of which were in alternate-section form; this rate, as
we have seen, was lower than the average for other grazing property.

Tenure conditions in the Atlantic & Pacific grant area have un-
doubtedly promoted overgrazing and depletion of forage resources.
Competition for the range, in spite of private ownership, goes a long
way to account for this. Furthermore, the Santa Fe Pacific Railroad
Company, like our other land.grant railroads, has not attempted to
manage its lands from the conservation standpoint even where it was
feasible to do so. "Not much can be said in favor of the range practice
required on most of the railroad lands. It consists simply in leasing
the lands without restrictions as to numbers of stock to be grazed or
the season during which the land may be so used."24 Paul W. Gates is
authority for the statement that "some of the most destructive ero-
sion" has taken place on the alternate.section holdings of our western
railroads.

For years the uncertainty about the Navajo Reservation retarded
the development of conservation plans on the reservation proper as
well as on surrounding areas, although it was generally acknowl-
edged that the territory was badly overgrazed. This was clearly indi-
cated in Hagerman's report in 1932.

If we all could be assured that the country within the lines above described
[reservation boundaries] and with the additional areas recommended for

' The same reason is offered to explain lower assessments on railroad lands in Nevada.
See Subcommittee of Senate Committee on Public Lands and Surveys, 77th Cong., 1st
sess., Administration and Use of Public Lands, Pt. 1, p. 213.

' The Western Range, P. 229.
Paul W. Gates, "American Land Policy and the Taylor Grazing Act," Land Policy

Circular, October, 1935 (mimeo.). See also National Resources Board, Report on Land
Planning, pt. 7, p. 64.
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permanent withdrawals were actually in the same clean-cut, exclusive, con-
tinuous ownership as the treaty area, then the {Indianj office would be in a
far better shape to plan positive programs of water development, rodent
control, and real conservation, and to definitely tell the Indians both what
they should and must do."

The corollary of overgrazing is excessive erosion, and the "check-
erboard" area has made its contribution to the sediment carried by
the Colorado River. Writing of that part of the Colorado River basin
of which the "checkerboard" area is a segment, an official of the
United States Geological Survey in 1932 referred to the region as
"an outstanding. example of heavy uncontrollable erosion," and
most of the Arizona part of the district was reported in 1936 to have
" . . . . ,,,s

range in poor condition, erosion heavy.
"Hagerman, op. cit., p. 52.
"Herman Stabler, "Rise and Fall of the Public Domain," in Civil Engineering, II

(Sept., 1932),p. 542.
"Reports, Arizona State Planning Board, II, p. 61.





Chapter IV

ATTEMPTS TO IMPROVE TENURE
CONDITIONS

t lirE ATTEMPTS to modify tenure patterns in the Atlantic &
Pacific Railroad grant area, thereby making more effective
utilization possible, can best be examined separately for two

periods; the first of these runs to 1934 when the Taylor Act was
passed, and the second covers the period in which this law has been
operative.

Before 1934 the principal device for overcoming the disadvan-
tages of "checkerboard" tenure was actual consolidation of holdings
through purchase, exchange, and lease. Consolidation through pur-
chase usually was accomplished by buying lieu land scrip as well as
odd-numbered sections from the railroad company; the lieu land
scrip, which had been issued to the railroad as indemnity for other
lands, was then applied on even-numbered sections in the same local-
ity. State school sections within a range built up in this way were
ordinarily not purchased because of the high minimum price estab-
lished by law, but were leased. In some instances the stockman
attained exclusive use of the even-numbered sections by asking the
state to select them as institutional grant or indemnity lands, after
which they would be rented to him. In much less measure, home-
steads either were filed or purchased in even-numbered sections in
order to consolidate holdings.

The opportunity to consolidate ranges through exchange, before
1934, arose mainly from the extension of the Navajo Reservation
and the definition of its boundaries. Such exchanges have had a
rather long and complicated history running back to a law of 1904;
this act, however, was very limited in scope and application. In
March, 1913, Congress enacted legislation allowing railroads in
the states of New Mexico, Arizona, and California to exchange some
lands which had been occupied by Indian allottees; such exchanges,

[45 1
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however, were limited to 3000 acres in Arizona and 16,000 acres in
New Mexico, and they had to be completed within three years. In
1916 the act was made operative for two years more, and the maxi-
mum amounts were raised to 10,000 acres in Arizona and 25,000
acres in New Mexico. Subsequent extensions made the act applicable
to March, 1931, the acreage limits remaining unchanged.

A broader exchange measure was provided by the Indian Appro-
priation Act of March 3, 1921, for the territory east and south of the
Navajo Reservation in San Juan, McKinley, and Valencia counties,
New Mexico. Exchanges outside the reservation limits in these coun-
ties were to be allowed for the purpose of aggregating Indian
holdings into large "blocks" and at the same time achieving some
consolidation of private lands. In 1922 the General Land Office
issued regulations under which such exchanges could take place,1 but
they proved to be so complicated that it was practically impossible to
make the actual transactions.

Several conferences on Navajo land problems were held in Santa
Fe in the fall of 1923. These meetings, called by Mr. Hagerman, who
was then Special Commissioner to the Navajo tribe, were attended by
representatives of the Indian Office, the Navajo tribe, the state, the
railroad company, and other large landowners and stockmen of
western New Mexico. All interested groups seem to have been in-
cluded, and general agreement was reached on the critical questions
involved. The reservation, it was agreed, should be extended to cover
substantially all the territory in New Mexico that had been added
temporarily in 1907; so far as possible this was to be done by
exchanges under the existing laws, with the rest being accomplished
by purchase. A detailed program was worked out for the whole area,
but when a bill to make it operative was submitted to Congress it
failed to pass. Responsibility for this, according to Hagerman, rested
with "certain sources antagonistic to the consensus of opinion as
expressed at the - . - Santa Fe conference."2 This opposition, presum-
ably, came from stockmen who were not directly involved in the

General Land Office, Circular No. 850, September 19, 1922.
2 Hagerman, op. cit., p. 35.
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negotiations but who objected strongly to further extensions of the
Navajo Reservation in New Mexico.

New opportunities to make exchanges were created in 1930, when
the General Land Office modified the regulations which implemented
the act of March 3, 1921. It will be recalled that about this time the
Indian Office decided to formulate a program for a permanent solu-
tion of the Navajo land program. The Santa Fe Pacific Railroad Corn.
pany filed a first.exchange list under the new setup in April, 1930,
and the transaction was completed by January of the following year;
this, it might be added, was unusually rapid for such a deal. About
23,000 acres were involved in the actual exchange, but it enabled the
railroad company to "block" almost three complete townships in the
vicinity of Crownpoint; only some state lands and a few sections
belonging to other private owners remained in this area, but these
presented no management problem. Exchanges subsequently com-
pleted consolidated railroad holdings in the same general region,
and by 1934 the railroad company had achieved virtually complete
ownership of fifteen townships. About 230,000 acres were traded in
the process.

In January, 1932, Mr. Hagerman submitted to the Indian Office
his comprehensive report on the Navajo land situation, containing a
summary of the complex problems that had arisen in connection with
reservation extensions and allotments as well as a review of the vari-
ous attempts to remedy the obviously unsatisfactory tenure condi-
tion. Responsibility for the failure of measures designed to round
out the reservation through purchase, exchange, and consolidation
was divided, according to Hagerman, between powerful interests in
New Mexico and Arizona, on the one hand, and Indian Office poi-
icies, on the other. As a permanent solution of the Navajo land
problem, Hagerman recommended a number of additions to the
reservation. In New Mexico these could be made under the law of
March 3, 1921, and the passage of a similar law was suggested for
Arizona. Allotments, he believed, should be stopped at once, for they
complicated the problems of making exchanges and would not be
necessary when the reservation was enlarged.
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Field surveys and other investigations necessary to implement
such a program were undertaken in Arizona by the Indian Office
even before the Hagerman report was submitted; in 1932 similar
studies were made in New Mexico. County officials and local stock-
men were consulted, many local meetings were held, and the Indian
Office was finally able to outline proposed additions to the reserva-
tion which seemed to meet with the approval of most of the persons
involved in both states? The Arizona situation was much the easier to
handle in every respect.

In 1932 a bill to enlarge the Navajo Reservation in Arizona and
New Mexico, according to the outlines worked out by the Indian
Office, was submitted to Congress, but did not pass. In the following
year another measure was tried but it also failed to get Congressional
approval. In both these bills the New Mexico situation seemed to be
the stumbling block.

In the 1934 session of Congress two separate bills to solve the
Navajo land problem were offered, one for Arizona and one for New
Mexico. The Arizona bill was passed and approved in June, 1934.
The New Mexico bill received approval in the Senate and was re-
ported favorably in the House but failed to come up for vote. When a
similar bill was introduced in 1935, it met strong opposition from the
New Mexico senators who voiced objections that had been raised by
various groups in the state.4 The result was that no action was taken.
This, and the hearings of 1936, will be considered more fully below.

The actual exchanges consumated prior to 1934 seem pitifully
small in relation to the size of the area involvedespecially so in
view of the critical need, if the region was to be rationally used for
stock raising. It is instructive to examine the factors and interests
which have retarded exchanges in the Navajo country, for they are
typical of the problems that face land planning throughout the west-
ern states, and they must be reconciled before anything can be
accomplished with such programs.

Testimony of James M. Stewart in Subcommittee of Senate Committee on Indian
Affairs, 75th Cong., 1st sess., Survey of Conditions of the Indians in the United States,
Pt. 34, p. 17661.

Congressional Record, LXXX, pt. 9, pp. 9205-9214.
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In the first place, considerable weight must be given to the very
struggle for control of the range between white stockmen on the one
hand, and Navajos and the Indian Office on the other. Steps which
were easy to take in the course of conflict were difficult to eradicate,
for "vested interests" were created which had to be taken into
account in the tenure adjustment. This, for example, occurred with
allotments which were "spotted" on the public domain sections inter-
mingled with railroad lands. The Navajos secured legal rights at the
expense of some of the white stockmen, but the latter were so antag-
onized that they strongly opposed the proposals to extend the reser-
vation and insisted that allotments be suspended, at least before
additions were made. The Indian Office, on the other hand, con-
sistently objected to legislation which would prevent allotments in
the Navajo area before additions which they regarded as wholly
adequate could be made,' although they clearly realized that allot.
ments multiplied the problems of consolidation.' The situation in
Arizona was much less tense and aggravated than in New Mexico,
and the tenure pattern was consequently less complicated. Here we
have the probable explanation for the passage of the Arizona exten-
sion bill in 1934 and for the failure of the New Mexico bill to pass.

Many owners of land in the "checkerboard" area have preferred
to sell rather than exchange their lands. This, too, has tended to
retard consolidation of holdings. The Indian Office has naturally
favored exchanges, because land purchases are extremely costly.
Some lands have been bought where exchanges were not feasible, or
where they made it possible fully to "block" areas which had been
consolidated mainly through exchanges. Only limited funds have
been available for purchases, for Congress has made few appropria-
tions for this purpose. The money has come almost entirely from
Navajo tribal income, of which more than half was in some years
allocated for land acquisition. Lower prices for oil in the early
1930's diminished considerably the Navajo land fund, and, in any
event, it was not sufficient for large purchases of the type necessary
to solve their land problems.

See, for example, Hagerman, op. cit., p. 23. 6 Ibid., p. 140.
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Purchases were restricted, furthermore, by the inclination of some
owners and the banks, which financed them, to hold out for high
prices. This has forced the Indian Office to be extremely cautious
about negotiations. A letter written by Hagerman to the Commis-
sioner of Indian Affairs in 1923 tells of negotiations to buy several
livestock outfits near Crownpoint, New Mexico, on which mortgages
were held by three banks. The following statement from Hagerman's
letter is significant:

These banks are undoubtedly impressed with the fact that the present situa-
tion offers them the best opportunity they ever have had and probably ever
will have of realizing on the indebtedness of these various landholders within
this district. I have endeavored to impress upon them this fact and also that
if they were unreasonable in their proposals that it would very likely upset
the whole plan.. - . I have insisted that the banks and the stockmen themselves
cannot presume upon the situation to demand unreasonable considerations.1

The potential opportunity to sell land to the federal government
explains some of the homesteading which took place several years
ago in the vicinity of the Navajo Reservation. There is little doubt
that many homesteads were filed merely for the purpose of getting
title to land which could subsequently be sold back to the federal
government for use by the Navajos. As early as November, 1923,
Hagerman suggested that the whole area be temporarily withdrawn
from homestead entry in order to prevent filings "for the purpose oi
holding up the Government."8 Nothing, however, was done at the
time. But a vigorous outburst of this type of homesteading in the
latter part of 1930 and the early months of 1931 induced the Depart-
ment of the Interior to institute a temporary withdrawal in July,
1931, thus putting a stop to the practice.

A third factor which hampered exchange proceedings was the
question of mineral rights, for much of the land adjacent to the
Navajo Reservation in New Mexico is classified as coal land. The
regulations established under the exchange act of March 3, 1921,
made it almost impossible to do anything with these lands, although
their location required them to be included if satisfactory consolida-
tions were to be worked out. It was not until 1930 that this defect was

'Hagerman, op. cit., p. 108. 8lbid., p. 104.
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corrected. Since that time it has been possible to exchange public
lands which are mineral in character for privately owned or state
lands which have mineral resources of approximately equal value.5
This modification removed an important obstacle to some exchanges.

Navajo land exchanges have run against another stumbling block
in the tax question. Exchanges cannot be criticized, as purchases of
private land have been, on the ground that they remove property
from the tax rolls. On the contrary, by making more effective use of
the area possible they should ultimately have the effect of raising
taxable values. A problem, however, is still presented by county
boundaries. County officials and other local people have insisted that
exchanges be completed so as to maintain the aggregate assessed
valuation of each county, and it has been necessary to follow this
principle in order to get local support for exchange programs. For
example, the 1934 act extending the Navajo Reservation in Apache,
Navajo, and Coconino counties, Arizona, required a private owner
to make his exchange selections in the same county where his original
lands were situated. Since the most feasible exchanges do not always
fit the pattern of county, or even state, boundaries, such requirements
have complicated greatly the problems of consolidation and re
stricted the application of exchange laws.1°

Another factor in the situation before 1934 was the plan to turn
the remaining public domain over to the states. This scheme, which
was widely approved and supported in the range states, undoubtedly
had the effect of restraining land exchanges in the "checkerboard"
district. Both in New Mexico and Arizona state land administration
policies have been so strongly shaped by the livestock interests that
if the public lands in the vicinity of the Navajo Reservation had been
turned over to the states it is almost certain that the Indians would
not have been able to hold their own in the contest for extra-reserva-

General Land Office, Circular No. 1208, March 6, 1930. The Geological Survey must
makecertification of the approximate equality of mineral values.

10 This suggests that it is desirable to formulate land-planning programs in regional
terms. Regional programs, however, encounter a great obstacle in local political units.
This will have to be overcome, probably by wholesale integration of counties and reduc.
tion of local autonomy, if public policy adopts the regional criterion in achieving more
effective long-run use of our land resources.
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tion lands.11 In 1931 a special commission appointed by the President
to study the question of conservation on the public domain recom-
mended that the remaining public lands, which were valuable chiefly
for their forage resources, be granted to the states." The bill intro-
duced in Congress that year to achieve this objective, like similar
measures in other sessions, was very generally supported in New
Mexico and Arizona. This occurred just at the time when the Indian
Office was trying to establish better relations with stockmen and to
work out a comprehensive exchange program which would involve
minimum sacrifices for all parties concerned. Cooperation between
the Indian Office and stockmen was therefore handicapped so long as
there were bright prospects for the enactment of such a law. But these
prospects were dimmed in a few years by growing Congressional
support for the alternative policy of keeping the public domain in
federal hands and establishing a system of federal regulation for its
use. The latter policy dominated when the Taylor Act was passed
in 1934. There can be little doubt that this facilitated coOperation
between the Indian Office and landowners in Arizona, where other
resistances to exchanges were not so great as in New Mexico and
where the technical problems were less difficult to handle. The bill
for extending the Navajo Reservation in Arizona and the Taylor Bill
were both passed in the second session of the seventy-third Congress
and approved in the same month. The bearing of the Taylor Act on
Navajo exchanges in New Mexico will be considered below.

The Taylor Act of 1934, an important milestone in federal land
and range policy, is designed "to stop injury to the public grazing
lands by preventing overgrazing and soil deterioration, to provide
for their orderly use, improvement, and development, [and] to
stabilize the livestock industry dependent upon the public range."
This law has already brought about significant changes in the west-
ern range industry, and even more far-reaching modifications can
be achieved under its provisions, especially in forage conservation.
The Secretary of the Interior was authorized by this measure, as

See Hagerman, op. cit., pp. 49-50.
"President's Committee, Report on the Conservation and Administration of the Public

Domain, p. 2.
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amended in 1936, to create grazing districts from any part of the
public domain which is valuable chiefly for grazing; such districts
may include, in the aggregate, as much as 142,000,000 acres of
public lands. Exchanges of federal domain for state and private lands
may be negotiated in order to consolidate holdings and facilitate the
administration of grazing districts. The original act permitted the
Department of the Interior to lease isolated tracts of public domain
to owners of contiguous property, but gave the department no power
to rent land from private holders. This defect was remedied in 1938
by the Pierce Act, under which the department may take out a lease
on state, county, or private land inside grazing districts for periods
ranging up to ten years, at rentals not exceeding the grazing fees
which can be collected for the use of such lands.

In January, 1935, a Division of Grazing was established in the
Department of the Interior to put into execution the terms of the
Taylor Act, and this agency had organized 57 grazing districts in
the western states by the end of the fiscal year 1941. These dis-
tricts comprised a gross area of 266,000,000 acres, of which about
136,000,000 were public domain; in addition, over 8,500,000 acres
of other public domain were administered by the Grazing Service
under cooperative agreements with various government agencies.
The balance of the land in these districts was owned by private parties
or state and county units.

Since its organization the Grazing Service has been building up a
comprehensive file of records on the public and private lands in.
cluded in grazing districts, information which is essential for good
administration and for planning sound policies. The task is a large
one, involving field surveys, research, and mapping to accumulate
and maintain systematic records on forage resources and land qual-
ity, range facilities, ownership status, etc. Work has necessarily
proceeded slowly because of the size of the districts and the limita-
tions of whatever data were available when the Grazing Service
started. The ownership records, in which we are especially interested,
were about forty per cent complete in the spring of 1941.18

The Grazing Bulletin, April, 1941, p. 8.
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Three grazing districts cover parts of the Atlantic & Pacific Rail-
road grant area, one in the western part of Arizona and two in New
Mexico. The two in New Mexico were formerly a single unit, but in
1939 District 7 was split off from the other in an attempt to improve
utilization of the range in the "battleground" east and south of the
Navajo Reservation. The fact that it was necessary to take this step
shows that nothing very significant had been accomplished up to that
time in overcoming the defects of the 1934 situation.

When the Navajo Reservation extension bill for New Mexico failed
to pass in 1934, the Indian Office did not cease to work for such a
measure, but the effectiveness of the opposition was growing at the
same time. In 1936 another bill was proposed and extensive hear-
ings were held in Washington as well as in New Mexico,14 but without
success. By this time it was clear that the white stockmen in this area
believed that they could gain the upper hand over the Navajo allottees
through the Taylor Act grazing district setup, and many who had
been willing earlier to exchange lands now refused to support the
Indian Office program. Their reasons for holding this opinion were
without doubt accurately estimated by Hugh G. Calkins, Regional
Director for the Soil Conservation Service in the Southwest, in a
statement submitted to the Senate subcommittee in 1936 from which
the following pertinent comments are taken :15

The [Taylor] act and the Secretary's regulations pursuant thereto con-
tain certain provisions that would appear to have a somewhat adverse effect
upon the welfare of Indian livestock owners occupying the area east of the
present Navajo Indian Reservation in New Mexico....

The Indians in the eastern Navajo country would in many cases. . . be under
a disadvantage in attempting to secure [grazing] permits as preference ap-
plicants. Frequently it might be found that property qualification was inade-
quate. This is particularly true because stock water, often stipulated as a
necessary qualification, has in the majority of cases been developed by the
Government and is, therefore, not the property of the individual range users.
In other cases it would doubtless be found that the property owned or con-
trolled by the Indian did not provide "proper protection" as defined by the
regulations.

' Subcommittee of Senate Committee on Indian Affairs, Survey of Conditions of the
indians in the United States, Pt. 34.

' Ibid., pt. 34, PP. 17619-17620.
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A further disadvantage is that the Navaj Os would have difficulty in securing
adequate representation on the advisory board, which is largely responsible
for administration of grazing under the regulations of the Secretary.
Many Navaj os are unable to write and would, therefore, be ineligible to vote.

The Indian living within a reservation is under the protection and guidance
of a Government agency organized for this purpose. The Indian living within
a grazing district is forced to compete with white men who frequently have
greater advantages in education and property resources. It does not seem
fair to subject the Indian to such competition if it can be avoided by fair
and equitable means.

The distribution oi land ownership in the area which the Indian
Office proposed to add to the reservation in 1936 is given in the fol-
lowing tabulation :1

In large part, as we have seen, ownership consisted of noncon-
tiguous holdings which enormously complicated the problems of ad-
ministration by the Grazing Service. One district established in
northwestern New Mexico in 1936 is a unique problem area. The
amount of non-Indian federal land in the area was only 445,330
acres, of which 393,950 acres were nonreserved public domain; the
latter comprised only 18 per cent of the total acreage, and this
limited amount was a further handicap to grazing administration.
Little improvement occurred in the general situation until the region
was made a special grazing district in 1939.

All grazing districts under the Taylor Act have advisory boards,
composed largely of local stockmen, but this one has an additional
advisory board, made up of representatives of the various govern-
ment agencies that have an interest in the regionthe Indian Office,

"Ibid., Pt. 34, p. 17545.

Ownership Acreage Percentage

New Mexico & Arizona Land Co 55,680 3
White homesteads 92,240 4
State 154,120 7

Railroad 352,700 16
Federal (other than Indian) 445,330 21
Indian 1,054,480 49

Total 2,154,550 100
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Soil Conservation Service, and Forest Service. Actual administra-
tion, however, is in the hands of the Grazing Service, including the
Indian allotments as well as some lands which the Resettlement Ad-
ministration had purchased and turned over to the Indian Office for
use by the Navajos. Another peculiar feature of the district is that
it is intended to support many of the smaller white stockmen and
Indians on a subsistence, rather than a commercial, basis. A few
statements from the rough-hewn testimony of R. H. Rutledge, Direc-
tor of Grazing, to a Senate Committee in 1940, may be quoted on
these features.'7

I have tried to see where an emergency existed. . . . We put on a special set
of regulations, and I will admit that they were designed to take care of the
little fellow . . . as I remember the situation, the little fellow who has lived
there can only get enough for his subsistence.

Now, speaking for myself, for the grazing service, I would say that our oniy
interest in going in there was to try to see if we could not administer the land
as a grazing district rather than as an Indian reservation, which, as you
know, some people want I think it is a try-out to see whether we can handle
the Indians, the Spanish-Americans, the small whites, and the big whites
on the same area, where there is not quite enough room for everybody.

I am in there just to try to help this thing out, and if anybody can do it better,
they are perfectly welcome to go in and do it. It has caused me a lot of
headaches.

In this manner, the Grazing Service is at present working toward
better use of the land resources of the region. Progress has been slow
because the situation is awkward, but there can be little question that
improvements have been made since 1939. Informed persons in
New Mexico whom the writer interviewed in December, 1941, were
agreed on this and believed that the trend would continue. The situa-
tion probably gives a minimum of satisfaction to the Navajos, but
their problem may in large measure be solved by irrigation develop-
ment and a shift in their economy, together with some land conces-
sions from local stockmen. The Navajos have many local supporters,
particularly in the town of Gallup, which has built up a thriving
tourist trade largely through the Indians. It is impossible to appraise

"Senate Committee on Public Lands and Surveys, Amending the Taylor Grazing Act,
p. 25.
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this trade statistically, but one may suggest with confidence that the
Navajo tourist business will become more important than stock rais-
ing as a source of prosperity in the region. So far as consolidation of
holdings is concerned, little has been achieved to date under the
Taylor Act, although the Grazing Service maintains that it is the
most desirable longrun policy for solving the tenure problem of
this area. The practical difficulties of making exchanges, however,
have been so great that only a handful of transactions has been
completed.

The less complex Navajo land situation in Arizona has been met
satisfactorily under the 1934 bill to extend the reservation in that
state. This act defined the exterior boundaries of the reservation to
include a considerable body of new territory, and authorized ex-
changes with private owners and with the state of Arizona for the
purpose of consolidating Indian holdings within the new limits.
These exchanges were to be made on an equal.value basis. Navajo
allotments were no longer permitted in Arizona, except on the reser-
vation itself. Where it was impossible through exchanges to eliminate
private holdings from the reservation, the Indian Office was au-
thorized, to the extent of about $482,000, to buy lands with Navajo
tribal funds. The purchase program was actively carried on after
the passage of the law, and more than 334,000 acres were added to
the reservation by the end of the fiscal year 1938,18 when the sum
was substantially exhausted. As one would expect, exchanges took
place at a much slower pace, although negotiations were begun in
1934 with the two principal parties involved, the Santa Fe Pacific
Railroad Company and the New Mexico & Arizona Land Company.
The large exchanges were completed in 1939, when approximately
321,000 acres were transferred. This not only solidified reservation
lands but also enabled the two companies to "block" large areas in
the "checkerboard" region and thus overcome the disadvantages of
broken tenure patterns. (See fig. 3b.) The act under which this was
achieved is certainly a milestone in land policy for the railroad
grant territory. Further friction between Navajos and whites has

Annual Report of the Secretary of the Interior for the Fiscal Year Ended June 30,
1938, p. 212.
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been averted, the land can be more effectively used from the short-
run entrepreneurial point of view, and long-run conservation meas-
ures can be more easily adopted.

The Taylor Act, it will be recalled, authorized the Department of
the Interior to negotiate land exchanges with private owners and
states, and the Grazing Service hopes to accomplish large consolida-
tions of public land in grazing districts by this method. The principle
has been stressed many times in official reports and bulletins, of
which the following is a representative sample:

The exchange program must be pushed. Especially is this true in the
matter of State land, to promote better administrative control, to stimulate
the production of revenue to the States, and to enable certain isolated tracts
of public land outside of grazing districts to become abaorbed in the tax-
paying structures of the States and counties. Wherever it is in the public
interest, applications for exchange within grazing districts should receive
early action. There are many examples in which proper blocking of owner-
ship immediately would remove existing administrative problems. For the
present, exchanges will be encouraged when such exchange will promote
better utilization and economical management of the lands involved.°

So far, however, very few exchanges have actually been completed
in New Mexico and Arizona, or, it might be observed, anywhere else
in the West. Data supplied to the writer in December, 1941, by the
regional office of the Grazing Service in Albuquerque showed that
only about 11,000 acres of private land and 2400 acres of state land
had been exchanged in New Mexico, whereas applications were pend-
ing on almost 179,000 acres of the former and about 25,000 acres
of the latter. These aggregate but a tiny fraction of the potential
exchanges in the state. The writer examined the records of the Dis-
trict Land Offices in Santa Fe and Phoenix for sample parts of the
"checkerboard" region and found that only a few exchanges had
been completed by the end of 1941 in either the Arizona or New
Mexico segments. Officials of the Grazing Service and others whom
the writer interviewed are convinced that exchanges will be made
slowly and that it will take many years to formulate and execute
a comprehensive consolidation program in this territory. The task

19 The Grazing Bulletin, March, 1940, p. 9.
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of appraising public and private lands is an enormous one, because
it involves detailed field surveys over large areas; this seems to be
the principal difficulty at present. The Taylor Act requires that fed-
eral and private lands be exchanged on an equal-value basis, which
makes appraisal necessary. To trade lands with the states is simpler
in this respect, for such transactions may be made either on equal-
acreage or equal-value terms. The acreage basis does not require
appraisal, and state exchanges can be facilitated by taking advan-
tage of this provision of the law. But the states must face another
problem; the revenues from specific lands have been allocated to
designated state institutions, and it is obviously a difficult task to
make wholesale exchanges without upsetting the distribution of
these funds.

Exchanges under the Taylor Act have been handicapped, too, by
the amount of bureaucratic machinery which has to operate on them.
The General Land Office and the Grazing Service must pass on all
applications; in some instances other government agencies, such as
the Forest Service, the Indian Office, and the Soil Conservation Serv-
ice, must also give approval. The General Land Office typically
moves slowly, and its records are sometimes awkward to work with
as well as unclear. The ownership status of some lands in the Atlantic
& Pacific Railroad grant area is still in doubt. One gets the impres-
sion, too, that cooperation between the General Land Office and the
Grazing Service is far from perfect.

Some qualified observers whom the writer consulted in the South-
west question the desirability of eradicating completely the alternate-
section pattern of federal holdings. To do so, they argue, would
weaken rather than strengthen the conservation program which is
being developed for critical watershed districts. The intermingling
of private and public ownership, it is held, requires private owners
to cooperate with the federal range and soil conservation plans,
whereas large consolidated holdings would enable the private owners
to dissociate themselves from these programs. On grounds of expe-
diency there is merit to this position. The writer believes, however,
that it will be better in the long run to implement the exchange pro-



60 LAND TENURE PROBLEMS

gram and to insure conservation by other methods. Highly strategic
lands can be kept in public ownership. Those which are consolidated
in private hands through exchange can be subjected to a more rigor-
ous and effective conservation policy than is possible under present
laws, where the public interest is held to transcend the rights of in-
dividual property owners. It must be admitted that this implies a
comprehensive land-planning program for the whole region and a
much greater degree of coordination among the various federal agen-
cies, as well as between federal and state departments, than prevails
at the present time. Indeed, the current multiplicity of government
agencies with some authority on land questions is a bureaucratic
stumbling block to the development of integrated land-use policies.

Exchange of ownership, as we have seen, proceeds slowly. Mean-
while, more orderly use of lands in "checkerboard" districts can be
achieved by exchange-of-use and similar agreements, or by leases.
Contracts have been made with the Southern Pacific Land Com-
pany since 1937, under which the Grazing Service administers over
200,000 acres of railroad land in Utah and about 2,000,000 acres
in Nevada. Late in 1941 negotiations were under way with the Santa
Fe Pacific Railroad Company whereby the Grazing Service could
lease railroad lands through the Pierce Act. Such agreements can-
not constitute a permanent solution of the land-use problem in these
areas, for the railroad companies may sell lands at the end of the
contract period and in this way break up the established land-use
arrangements; but they can be temporarily very valuable and at the
same time pave the way for ownership consolidation.

The Taylor Act undoubtedly provides a mechanism for improving
tenure and use conditions in the "checkerboard" area, as in other
parts of the western range country, and the law can be fitted into a
broader program of land planning to be worked out by the National
Resources Committee or a similar government agency. There is need
for such a program, or rather a set of regional programs,'° for the

'° The regions can probably be best defined in terms of drainage basins because land
and water are the most important resources exploited in most of the western states. For
example, the manner of exploiting the Colorado River plateaus intimately affects the
agricultural districts and power development potentialities of the lower Colorado River
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western states if their natural resources are to be preserved for per-
manent use. The writer believes that these plans should be worked
out as quickly as possible, before new institutional arrangements
become thoroughly crystallized under the Taylor Act. Stockmen
have a strong voice in the determination of Grazing Service policies;
for example, the grazing district advisory boards, composed of local
stockmen, have great weight in the present setup. This is not to be
condemned per se. Indeed, it may have been necessary at the outset to
get the cooperation of the livestock operators, but it must be recog-
nized as a potential threat to the public interest in conservation. It
seems fair to say that the Grazing Service has adopted more of the
short-run viewpoint of the commercial stock raiser than seems whole-
some for long-run conservation policies. Perhaps this viewpoint will
shift, but unless it does so before new groups of "vested interests"
have been established, the opportunities of attaining desirable land-
use adjustments will be seriously restricted.

basin. On the importance of applying the regional concept to land planning, see Carl 0.
Sauer, "Land Resource and Land Use in Relation to Public Policy," in Report of the
Science Advisory Board, July 3, 1933 to September 1, 1934, pp. 173-260.
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