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THE PREFERENTIAL RIGHTS IN THE USE OF EATER
AND THEIR RELATION TO AGRICULTURE AND AUTHORITY

FOR ENFORCEMENT

By G. E. P. Smith, Prof. of Agricultural
Engineering, U. of Arizona, Tucson, Arizona

Various aspects of water law are still in the crucible stage, especially
in those states where the value of water reaches its high points. Courts modi-
fy their theories of water rights and their rules of law from time to time, usual-
ly because of the pressure of public necessity. Occasionally a new decision is,
in effect, a complete reversal of an earlier one. (This method of change has an
advantage over changes by legislation, inasmuch as a reversal of the common law
by legislation is likely to be followed by many court actions based on alleged
vested rights.) In many states there are important controversial questions on
which no decision has been reached. It may be long, therefore, before water law
is fully crystallized in legislation, or even in the common law. One of the de-
batable questions is that of preferential rights.

It is desirable, also, that in the further molding of water law, there may
be a more definite tendency toward uniformity in the laws of states in which irri-
gation is practiced extensively. It is difficult to see how diametrically up-
posed principles of law in adjoining states can both be advantageous or just.

Questions involving preferential use of rater may aise in several sets of
circumstances. First is the case where a public use or need for water requires
the reduction or perhaps extinguishment of private use. For example, the water
supply requirements of a rapidly growing city or metropolitan area, where unap-
propriated waters no longer exist, may necessitate the deprivation of irrigationinterests of 'aart or all of their water supply.

The right of eminent domain can be exercised in all of the Western States,
I believe, by a state; city or school district or irrigation district or other
irrigation enterprise, large or small, to obtain land for reservoirs and con-
duits, either public or private; and by cities and villages to wrest needed munic-
ipal water supplies from others, the courts in each case fixing the amount of
compensation to be paid. In many cases the objective can be accomplished 17 pri-
vate negotiation without recourse to legal action.

Another case in which the question of preferential use might arise is thatin which two or more interests of diverse nature are using water from a common
supply and in case of drouth or accident, the supply becomes inadequate for atime. In most states the distribution and use is according to established prior-
ities regardless of nature of use. Under the doctrine of correlative rights, intimes of scarcity, there is a free-for-all contest for the water.

A third case occurs when applications for water for diverse uses are underconsideration at the same time.

The various uses of water include navigation, domestic use, general munici-
pal purposes, irrigation, mining and milling, manufacturing, and power production
for general sale and use. Conflict of interest may occur between any two of
these.
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Navigation stands in a class by itself, since the control of navigation, ex-cept in cases where no interstate or foreign commerce is involved, is a functionof the federal governipent. The paramount rights of navigation are often conceded
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theoretically, but whenever it is attempted to enforce such rights against other
uses, especially if control of headwaters is attempted, a controversy arises. It
is notable that the Colorado river compact, as the expression of the desire of
seven irrigation states, avers that the Colorado has ceased to be navigable. The
federal government, however, in all of its branches, maintains that it continues
to be a navigable stream. Technically, it is a navigable stream. The compact
indirectly expresses the desire that other uses may be accorded preference over
navigation. A recent discussion of water rights in the Pacific Northwest by .
B. E. Stoutemyer, District Counsel, U. S. Bureau of Reclamation, while maintaining
the legal supremacy of navigation, suggests that because of the abundance of water
in the Columbia river, questions of relative rights are not likely to arise and
boceme an issue.

Under the general doctrine of appropriation, no preference right is given
to any particulg, use. The right of 'priority is based upon tts il;qte  cf aprropri-
atien without/co4ideration of the use to which the water is/put. Congress recog-
nized the right of appropriation as early as 1866, but in the legislation of that
year the rights for all uses were placed upon the same basis. This was the atti-
tude of the states, also, in the early years. Later, with increasing use of water
and increasing frequency of water shortage, the need for recognizing preferences
made itself felt, and in some states preferences were established by constitution-
al provision or by stattes. Domestic -purposes have been given the preference in-
variably in such cases. Still more recently, the extensive development of water
storage has ameliorated the conditions so much in many sections and has hastened
the determination of water rights, so that there is much less necessity in those
sections for the designation of preferences in times of scarcity.

Much diversity is found in the laws cf the 7e-stern states with regard to
preferential use. Some of these laws will be discussed. Beginning with Arizona,
it is noteworthy that in the first territorial code of laws in 1864, a . chaoter
consisting of 28 sections was devoted to "Acequias or Irrigating Canals". In
Section 5 it is stated that "the right to irrigate the fields and arable lands
shall be preferable to all others", but in sections 6 and 7 provision is made
for the taking of land and of water from agricultural use for mining operations,
and the rule seems to have been to take the land or water first and then negotiate
for the remuneration afterward. (Seme interesting details are covered in this
CX10. As an example, one section prohibits the making of a path across a field,
and specifies the penalty, which is enforced labor on the canal for ten days.)
The state water code, adopted by the legislature in 1919, contains the following
provision (Revised Code, 1928, Sec. 3285).

"...Applications for municipal uses may be - approved to the
exclusion of all subsequent appropriations, if the estimated
needs of thc municipality so demand, upon censieration and
order by the commissioner. As between two or more pending
conflicting applications' for the use of water from a given
water supply, where the capacity of the supply is not suffi-
cient for all applications, preference shall be given by the
commissioner according to the relative values to the public
of the proposed use. The relative values to the public for
this purpose are: 1. domestic and municipal uses, domestic
uses to be construed te include gardens not exceeding one-
half acre to each family; 2. irrigation and stock watering;
3. 7later power and mining uses."

The provision relating to gardens was inserted shortly before passage through
the lower house. It was an amendment by a member from one of the mining counties.

In any litigation respecting preferential rights to use of water in time of



scarcity, the above order of preference may influence the decision presumably,
except as to rights acquired before the passage of the act. It is questionable,
if the use for mining and milling should not be given a higher rating, because
of its high value, its position ordinarily on the headwaters of streams and the
feasibility of re-use of any return water farther downstream for irrigation.

Perhaps the most complete system of preferential rights is found in the
Constitution of Idaho, adopted l9 Section 3 of Article 15 is as follows:

"The right to divert and appropriate the unappropriated
waters of any natural stream to beneficial uses, shall never
be denied, except that the state may regulate and limit the
use thereof for power purposes. Priority of appropriation
shall give the better right as between those using the 'water;
but when the waters of any natural stream are not sufficient
for the service of all those desiring the use of the same,
those using the water for domestic purposes shall (subject
to such limitations as may be prescribed by law) have the
preference over those claiming for any other purpose; and
these using the water for agricultural purposes shall have
preference over those using the same for manufacturing pur-
poses. And in any organized mining district those using the
water for mining purposes or milling purposes, connected with
mining, shall have preference over those using the same for
manufacturing or agricultural purposes. But the usage by
such subsequent appropriatrs shall be subject to such pro-
visions of law regulating the taking of private property for
public and private use, as referred to in section 14 of article
1 of this Constitution."

The order of preference in Section 3 is: Domestic purposes, min-
ing purposes, agricultural purposes, manufacturing. The preference of mining
over agriculture, however, in certain cases is controverted in the next section
of Artclo 15 (Section 4) which reads:

"Thenever any waters have been, or shall be, appropriated
or used for agricultural rurposes, under a sale, rental, or
distribution thereof, such sale, rental, or distribution shall
be deemed an exclusive dedication to such use; and whenever
such waters so dedicated shall have once been sold, rented or
distributed to any person who has settled upon or improved
land for agricultural purposes with the view of receiving the
benefit of such water under such dedication, such person, his
heirs, executors, administrators, successors, or assigns, shall
not thereafter, without his consent, be deprived of the annual
use of the same, when needed for domestic purposes, or to ir-
rigate th. lane so settled upon or improved, upon payment there-
for, and compliance with suchequitable•terms and conditions as
to the quantity used and times of use, as may be prescribed by
law."

Sootier' 14 of Article 1 of the Constitution, referred to above, is as follows:

"Right of Eminent Domain. The necessary use of lands for the
construction of reservoirs or storage basins, for the pur-
pose of irrigation; or for rights of way for the construction
of canals, ditches, flumes or pipes, to convey water to the
place of use for any useful, beneficial or necessary purpose,



or for drainage, or for the drainage of mines, or the working thereof, by means
of roads, railroads, tramways, cuts, tunnels, shafts, hoisting works, dumps, or
other necessary means to their complete development, or any other use necessary
to the complete development of the material resources of the state, or the preser-
vation of the health of its inhabitants, is hereby declared to be a public use,
and subject to the regulation and control of the state.

"Private property may be taken for public use, but not until a just compen-
sation, to be ascertained in a manner prescribed by law, shall be paid therefor."

The granting of the right of eminent domain to a lone farmer irrigator or to
a small mining property and designating his use of water as a public use is unique
and interesting. I prefer to think of it as a semi-public use. At any rate, it
fits the conditions in the West and answers a necessity.

The State of Colorado, also, has established an order of preferences in its
Constitution, Article 16, Section 6, as follows:

"When the waters of any natural stream are not sufficient for the service of
all those 'desirIng the use .Or the same, those- using:tho water for domestic
purposes shall have the preference over those claiming for any other purpose,
and those using the water for agricultural purposes shall have the prefer-
ence over those using the water for manufacturing purposes."

This constitutional provision has been construed to grant only the right of
condemnation; that is, in a proper procedure, with just compensation, water ap-
propriated for one purpose may be condemned for a higher use.

In Wyoming preferential uses were established by statutes, by the legislature
of 1909. This legislation, as it is found in Wyoming Revised Statutes 1931,
Chapter 122, is as follows: (From L. 1 09, c. 68, sec. 3.)

"Sec. 402. Preferred uses defined. Water rights are hereby defined
as foibws according to use: Preferred uses shall include rights for dom-
estic and transportation purposes; existing rights not preferred, may be
condemned to supply water for such preferred uses in accordance with pro-
visions of the law relating to condemnation of property for public and
semi-public purposes. Such domestic and transportation purposes shall in-
clude the following: First, water for drinkin purposes for both man and
beast; second, water for municipal purposes; third, water for the use of
steam engines and for general railway use; fourth, water for culinary,
laundry, bathing, refrigerating (including the manufacture of ice), and for
steam and hot water heating plants. The use of water for irrigation
shall be superior and preferred to any use where turbine or impulse water
wheels are installed for power purposes.

"Sec. 403. Change to preferred use. Where it can be shown to the
board of control under the provisions hereof, that a preferred use is
to be made, the procedure for a change of such use shall embrace ql,Fu l,- 0 ,0er
lic notice, an inspection and hearing if necessary by and before&Vi6-
ion superintendent, a report of such superintendent to the board of con-
trol, and an order by said board. If the change of use is approved, just
compensation shall be paid and under the direction of the board, proper
instruments shall be drawn and recorded."

The State Engineerts report of 1910 expressed fear that section 403 was
unconstitutional as taking property without due process of law. At least,
there is no requirement for service upon the victim or for the right of appeal.



In 1919, the town of Newcastle, Wyoming, through a court action, acquired
certain water rights, paying the former owner therefor, and had the designation
of the rights changed from a beneficial use to a preferred use. But the judg-
ment went further and declared the preferred use to be superior to rights of all
other users along the creek. On appeal, this part of the judgment was stricken
out, since those other users had not been represented. in the hearing but had de-
faulted, and no such claim was set up by the town in its original petition in con-
demnation.

No other action involving preferential rights in Wyoming courts was found by
the speaker.

Nevada laws do not contain any provisions relating to preference. An act,
dating from 1866, provides for condemnation of real estate and other property
required for mining purposes. Probably this would include rights to the us- of
water, but the case has not coma before th, courts.

The State of California has no constitutional provision relating to prefer-
ences, nor did it have any statutory provision until December 19, 1914, when the
water commission act took effect. Section 15 of that act, as now amended, is as
follows:

"Sec. 15. The State water commission shall allow, under
the provisions of this act, the appropriation for beneficial
purposes of unappropriated water under such terms end condi-
tions as in the judgment of the commissipn will_ best develop
conserve and utilize in the public interest the water sought
to be appropriated. It is hereby declared to be the established
policy of this state that the use of water for domestic pur-
poses is the highest use of water and that the next highest use
is for irrigation. In acting upon applications to appropriate
water the commission shall bc guided by the above declaration
of policy. The commission shall reject an application when
in its judgment the proposed appropriation would not best con-
serve the public interest. (Amended 1917, 1921)."

A part of paragraph 4 of Section 20 of the act, as amended, reads as follows:

"The application for a permit by municipalities for the use
of water for said municipalities or the inhabitants thereof for
domestic purposes shall be considered first in right, irres-
pective of whether they are first in time; provided, however,
that such application for a permit or the granting thereafter
or permission to any municipality to appropriate waters, shall
not authorize the appropriation of any water for other than
municipal purposes; and providing, further, that where permis-
sion to appropriate is granted by the state water commission
to any municipality for any quantity of water in excess of the
existing municipal needs therefor, that pending the application
of the entire appropriation permitted, the state water comtission
Shall have the power to issue permits for the temporary appropria-
tion of the excess of such permitted appropriation over and above
the quantity being applied from time to time by such municipality..."

These previsions definitely establish domestic and municipal uses as
of first importance, and irrigation as the next highest use, with respect to new
appropriations, and gives the Division of Water Resources ample power to exer-
cise such preferences. There it becomes necessary also municipalities can take
water from other uses for a public use through eminent domain proceedings.



Important cases in which the interests of agriculture have conflicted with
those of cities have come before the California Supreme Court, and usually the
attitude of the Court has been favorable to the cities. In Miller v. Bay Cities
Co. (107 Pac. 115) by a new extension of the principles of the common las: govern-
ing groundwaters, the decision was against the Toter Company. In Loo Angeles v.
Hunter (105 Pac. 755) by a strained interpretation of the underflow tributary
to a stream channel, the City won a complete victory.

A more recent case, in which the law was set forth wisely and well, was
that of Peabody et al. v. City of Vallejo (40 Pee. 2nd. 486). The felloving
headnotes are quoted from that case:

"6. Owner of paramount water right who sustains substantial damage
from appropriator's use of water is entitled to compensation
and to injunctive relief if public use has not attached.

"10. Persons claiming prior water rights as overlying or riparian
landowners, held not entitled to injunction to restrain im-
pounding of creek waters by city by moans of reservoir, since
public use had intervened.

"11. Owners of water rights are not entitled to injunctive relief
:zainst subsequent appropriation, but only to damages, where
public use of water has intervened.

"12. Owners of paramount water rights who were erroneously granted
injunction to restrain appropriati ,n of water by city hold en-
titled to have costs taxed in their favor as in ordinary con-
demnation action.

Court has power to insure by injunctive order payment of damages
awarded owners of paramount water rights for city's appropriation
of water for public use."

This decision establishes the principles and indicates the procedure by which
waters may be taken by right of eminent domain for public use.

Even under the old English common law, two classes of uses by riparian pro-
prietors were recognized. These were: first, "natural" or primary uses, for
"natural wants" or necessities, including domestic use and stock watering, end
second, "artificial uses" for purposes of business, profit, or pleasure, includ-
ing irrigation, mining and manufacturing. For natural uses, it was encoded
that the riparian owner might divert the entire flow. Later this classification
of uses, which has been called fanciful, tended to give way to the rule of rea-
sonableness for all classes of 112Q.

A preferential right of an entirely different and unique character is sug-
gested in an Arizona decision in 1931, (4 Pac. 2nd 369). In this case the con-
tention was between prior developers of extensive groundwater supplies and nn
irrigation district which built a largo storage reservoir on the stream which
had supplied a considerable part of the recharge to the groundwater supplies.

- The decision was adverse to the prior users. In the decision the court stated:

"Tt may be said that this rule means an end to all
future large pumping projects. If these projects are
based on the depiction of surface waters, it is far
more economical both in money and water for the state
as a whole, that those surface waters be utilized thru



surface developments, as they doubtless will be when
necessity arises."

The statement is much too sweeping in character, for undoubtedly in many
cases it is more feasible and more definitely for the public welfare that there
should be development by groundwaters than that effort should be made to store
the water in localities ill-adapted to dams and reservoirs and with resulting
high evaporation losses.

In the future it is likely that the question of preferential rights will
arise many times, most often in localities where there is little or no regulation
by storage. It would seem to be the part of wisdom that, if such rights are to
be recognized, the preference should be given in the order of the public values
of the various uses. Certainly domestic use should stand at the head of the list.
General municipal purposes, including lawn watering and street sprinkling, should
come next, though some features of municipal use not closely related to public
health do permit of economizing at times. In an emergency a city would probably
restrict various uses as much as possible voluntarily, if its 'back country' was
in dire need of the water. As for agriculture, there are many areas where water
is not used economically, and where occasional drouth has one beneficial effect
in calling attention to wasteful practices, but this condition is not universal.
As for ore milling and manufacturing, a shut-down for a reasonable period is pos-
sible. Water power plants usually have steam standby er connection to other
power systems. Therefore, in times of stress, much voluntary, helpful coopera-
tion can be and should be brought into play.

Both Samuel C. Wiel and C. S. Kinney, authors of voluminous works on irri-
gation, have expressed the opinion that there should be no preferences, as was
the case in California before December 1914. Their conclusion, however, is open
to argument. Since controversies are likely to arise, it may be better to have
a basis for settlement established in advance. If the order of preferenceshas
been established by statute, there may be no controversies, since preferences
should then be purchasable without the cost of litigation. The following secuence
of preferences is here suggested:

1. Domestic use.
2. General municipal purposes.
D. Stock watering.
4. Mining and milling.
5. Irrigation.
6. Water power.

The value of 1000 gallons of water used in mining and ore milling is erdin-
arily far greater than its value in agriculture; the quantities involved in the
consumptive use by mining operations are relatively small; and further, mining
communities furnish excellent, continuous, nearby markets for farm products.
Consequently, I have placed mining as the superior use and irrigatim as the in-
ferior use.

As one of the many possible illustrations of the relatively high viue of
water, for mining and milling, a single case is here cited. The company operating
the Montana Mine which is in Tucson's 'back country,' reduces its complex ore in a
concentrator plant. The company appropriated water from the underflow of the
Santa Cruz river in the midst of competing wells for irrigation use, and pumps
the water against a head of 900 pounds (2074 feet) over a low mountain, a distance



of 15 miles to the camp at Ruby. The investment cost was t:115,000. The operating

cost alone is 25 cents per 1000 vallons. The total cost per acre-foot, including
fixed charges is considerably over 100. In comparison, the competing agricul-
tural uses cannot stand a charge of over ...;3.00 an acre-foot. The classic state-
ment that agricultural use is for food, for which there is no substitute, while
mining and manufacturing arc for less essenthl products, 7:hile it is invested with
sentiment, does not stone up when analyzed by a practical ecenomist. There is
plenty of good land with vmter supply in readiness, but now idle, available te

the feu farmers, who would, of course, have been roll r,i.oursuf'..

As between agriculture and general vater-power proeuctLrn, there is general
agreement that agriculture should be given preferential rights.

A more serious conflict, limited to relatively few places, however, is that
due to growth of urban centers. In some cases abandonment of irrigatjnn en areas,
preferably the poorest lands, may be inescapable, but elsewhere the financial
power of cities will make feasible the extreme development of water supplies in-
cluding groundwaters, or else the importatien of unused water from distant seurces.

An urban population of 15,000 to 25,000 per square mile requires about the
same Quantity of water as an equal area of irrigated land. If I may present an
extreme view, -- if in the next 100 years there shall be an increase of city pop-
ulation of 20,000,000 people in the irrigation states, and assuming no de-
velopment of new sources of supply, it will' be necessary to purchase water
rights of an aggregate area of the order of l000 square miles. Half	 this loss
of agricultural lands should be made back however by the utilizatien of sense,
as is practiced successfully in many places in Europe and in some places in this
country, including Tucson. The use of the sewage should remain under the control
of the city.

One phase of condemnation of water rights seems to hve , been overlceked. The
vital thing is the priority. In a situatien where there ?.1. E2, many rights of vary-
ing priorities, and where there is no unappropriated water, the condemnation, or
the negotiation for purchase, should be Oirected toward all priorities down to
the one that is to be extinguished and many appropriators may have to be compen-
sated. If the youngest priority is to be obliterated the intervening ones also
may have the right to some compensation. It is not enough to buy merely the
right from one appropriator far down in the list. k preferential use right
should also have a top priority.

It should be emphasized, too, that the compensation to the man dispoesessed
of his water right should be liberal, more then liberal. In many cases it means
severance from a home with its sentimental attachments and it may aman the loss
of a years time before farming operations can be established in a no741y selected
location.

Enforcement of preferential rights in those areas where they have become or
shall be8ome estitbAsliL4, uu409i4m,f4 ri np4alen g the prob-
lem that man ConsiacrtI8n.7-tnforcement, w -Sen it is needed, sriiTcl be posi-
tive. As stated above, if a definite basis for the distribution of water in time
of scarcity is provided by legal methods, and let us add, if the agencies of en-
forcement are in readiness, then all classes of water users will know their rights
and their obligations, and they will settle their conflicts of interest amicably.
It is not intended to infer that vested prior rights can be injured arbitrarily,
or that a state engineer may modify a court order, but rather that preferential
rights may be acquired, through condemnation and payment, in the order above
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given, either through negotiation and agreement, or through action authorized by
law.

Each one of the irrigation states no has an administrative body with juris-
diction and at least partial control over the water resources of the state. In
most states the office of this administrative body knows the conditions of water
supply thruout the state from day to day, right up to the minute, an has field
men strategically placed in the various drainage basins. That office should be
charged with the enforcement of established preferential rights. No other agency
could assume such authority without disrupting the functioning of the office of
water commissioner, or state engineer, or the equivalent official.

An alternative would Le dependence upon the courts. But the functioning of
courts is always slow and courts shJuld not be burdened with administrative dut-
ies. In Arizona the state and Federal courts have burdened themselves with the
oversight of most of our water supplies, through court water commissLners. Pos-
sibly at some future time the cont ol of distribution will be relineuished to a
purely administrative office.

In state laws delegating authority to a state engineer or to a water com-
missioner and placing the responsibility upon him, provision should be made for
appeal from his decisions to the courts. But pending the hearing in an  case
the decision of the commissioner should remain in force.


