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The first great and important prin-
ciple that the court, as well as the
layman, should consider s what right
does the appropriator of water ac-
quire? What constitutes an appropria-
tion may Le considered at the same
time and asa part o fth same subject.

The statue, Howell Cede of Arizona,
1864, declares that "All rivers, creeks
and streams of running water in the
territory of Arizona are hereby de-
clared public, and applk;able to the
purposes of irrigation and mining as
hereinafter provided." Again, in the
same chapter, it is declared that "All
rights in acequius, o* Irrigating canals,
heretofore establishc1 Thall not be dis-
turbed, nor shall the course of such
acequias be changed without the con-
sent of the proprletoi of such estab-
lished rights."

Again, in section 7 of the same chap-
ter, "Where any ditch oracequia shall
be taken out for agricultural purposes,
the person or persons so taking out such
ditch or acequia shall have the ex-
clusive right to the water, or so much
thereof as shall be necessary for such
purposes, and if at any time the water
so required shall be taken for mining
operations, the person or persons own-
ing said water shall be entitled to dam-
ages, to be assessed in the thanner
provided in section 6 of this chapter."

Section 6. referred to provides that
the amount of the damages may be
settled by arbitçation or by the probate
judge, as the parties interested shall
agree, and in case such agreement
cannot be made then the party injured
may bring suit for damages, as he
would be entitled to do in other cases
where his property rights are infring-
ed upon.

From the foregoing it will be seen
that in the Howell Code, the original
statute of Arizona, the appropriation
of water by persons constructing canals
for the irrigation of land, and the
ownership of water by such persons to
the extent required, is recognized as
a property right that cannot be dis-
turbed by subsequent legislation. It
recognized the ownership of water by
the person or persons constructing
the canals, to the same extent that it
recognizes the ownership of land, and
provides the same damages for the in-
terference with the water and the ca-nals, as it does for the interference
with or the unlawful occupancy of
land in the lawful posscssion of an-
other.

it is admitted that all the land and
all the streams of running water, all
natural lakes and ponds of water over
which the United States of America
acquiied dominion by the treaty of
Paris, and subsequently by treaty,
purchase or conquest, except as far as
the title to the same was vested in prL

vate individuals at the time the United
States of America acquired dominion
over it, was the property of the public,
and subject to appropriation or saleunder such restrictions as congresswith the approval of the president
might from time to time adopt.

In the course of time the government
enacted laws providing for the appro-
priation of its lands by settlers, or its
sale to citizens of the United Ststes, or
those who had declared their intention
to become citizens. The government
also recognized the right of citizens to
appropriate the water of the streams,
lakes and ponds for irrigation and
other useful purposes, and recognized
the right of the people to erect and
construct dams Upon and across in-
navigable streams and to construct
canals for the diversion of and the
conveyance of water upon and across
the public domain. By the act of
March 3rd, 1891, especially provided
for the construction of dams and
canals by individuals or corportions
for the storage of the surplus and flood
waters of the various streams and
rivers and the conveyance of the same
upon the land for irrigating or other
useful purposes. In this act the meth-
od of procedure is definitely set forth
from the initiation of the claim to its
conclusion, when it becomes a complete
and valid easement upon the land, both
for th reservoir and the right-of-way
for the canal. For all practical pur-
poses it is a perfect title to the reser-
voir site and the right-of-way for the
canal, as well as the water stored and
conveyed thereon, so 1oi, cs the reser-
voir and canals are maintained by the
persons or corporations constructing
them for the purposes provided for in
the act.

Since the enactment of this act of
congress, approved March 3rd, 1891,
the legislature of the territory of Ari-
zona has enacted laws of a similar
character, providing for the storage of
the unappropriated and surplus flood
waters of the various rivers of the ter-
ritory, again recognizing the fact that
the water already appropriated is no
longer the subject of lesiglation in that
respect.

The act of the legislature expresses
in plain language what is implied by
the act of congress, to-wit: That the
water stored by persons or corpora-
tions constructing the reservoirs and
canals shall belong exclusively to the
persons or corporations who have thus
appropriated it, and the persons or
corporations can sell, hire, let or rent
the same to the people for irrigating,
mechanical or domestic purposes, and
no restriction as to price, teams or con-
ditions is placed upon the owners of
the reservoirs and canals, except that
they must keep their waterways for













company would be a public agency. To
me the cases seem to be very similar,
and the same rule should apply.

From some cause a portion of our
people have never rightly understood
our statutes, and in some cases the
courts have been disposed to give too
much consideration to that portion
which re1aes to public acequias.

As the ourt says in case 3325, the
public aeequa is somewhat analogous
to the public road, in this, thrt it is un-
der the control and management of
public officers. It would appear from
the statutes that if constructed it
would be a new public channel to di-
vert the water from the natural public
channel, to more convenient points for
the farmer to divert it to his land.

One error that some of the people,
and perhaps in some cases' the courts,
seem to fall into results from the mis-
application of section 17, chapter 2, title
63, which reads as follows: "During
years when a scarcity of water shall
exist owners of fields shall have prece-
dence of the water for irrigation, ac-
cording to the dates of their respective
titles or their occupation of the lands
by themselves or their grantors. The
oldest titles shall have precedence al-
ways." This very justly applies to
public acequias for the the reason that
"All owners and proprietors of arable
and irrigable land bordering on or Ir-
rigable by, any public acequia, shall
labor on such public acequia, whether
such owners or proprietors cultivate
the land or not. All persons interested
in a public acequla, whether owners or
lessors of land shall labor thereon in
proportion to the amount owned or held
by them, and which may be irrigated
or subject to irrigation." See sections
9 and 10, chapter 2, title 63, Revised
Statutes.

The canal is constructed by the pub-
lic and maintained by the public and
all persons owning or in the occupation
of land subject to irrigation by such
canal are taxed for its construction
and maintenance in proportion to the
amount of land owned or occupied by
each, whether they choose to cultivate
the land and use the water or not.
Hence it may be just that when be
does commence the cultivation and irri-
gation of his land his precedence to
the water should tale rank according
to the date of his ownership of the
land. This appears to be the plain lan-
guage of the statute, although it Is
somewhat in conflict with the theory
entertained by some of our people, that
the right to the water shall take rank
from the date of the cultivation and
irrigation of the land rather than the
date of its occupation or ownership.

As we have no public acequias here
these matters are not of interest to us
except so far a some of the people an

the courts in some cases have sought to
apply the statute relating to public
acequias. to canals owned and man-
aged by corporations and other associ-
ations organized for that purpose.

To have applied such a rule to the
canals that have been constructed in
this valley would have worked a great
hardship upon the canal companies and
the owners or occupants of land sub-
ject to irrigation by the various canals
who were the owners of shares in the
canals. With very few exceptions, if
any, the canals have been located by a
company composed of a small number
of persons, but having a large number
of surplus shares, and the canals were
constructed with a capacity for divert-
ing water sufficient to supply the num-
ber of shares rather than the number
of persons then constituting the com-
pany.

Subsequent settlers purchased some
of these shares, thus becoming joint
owners in the canal, having a pro rata.
interest in the canal, the water it di-
verted and all the property and fran-
chises the company owned or possessed.
The land which these subsequent pur-
chasers of shares in the canal, occu-
pied or owned, and which they proposed
to irrigate with the water which they
were entitled to receive from the canal
company by reason of their interest in
the company, was occupied or owned
several years subsequent to the occu-
pation and ownership of other older
settlers on land subject to irrigation by
the canal. Could the company dis-
criminate between the shareholders?
Would It be just, would it be lawful for
the company in times of scarcity of
water to refuse to prorate the water di-
verted by it to all its shareholders, and
thus leave these subsequent purchasers
of shares, who owned a pro rata in-
terest in the anal,the water and all the
rights and privileges owned or pos-
sessed by the company without water
in times of scarcity. Such a proposi-
tion would he too absurd to consider.

In the decision in case No. 3325 the
court say: "The theory under which

the plaintiff claims the relief sought Is
that he is the appropriator of water,

and as such is entitled to the service
of the defendant company In the de-
livery of the water called for by this
appropriation, upon the payment of the
fixed charges of the company for such
service, and that the defendant com-
pany not being itself the owner of the
water diverted by it, and being but a
public agency for the carriage of water
and delivery of the same to appropria-
tors owning or possessing land under It,
in the order of the priority of their ap-
propriations cannot refuse him such
service."

From the statement of facts in the



case as given in the decisions, it does
not appear that the plaintiff or his
grantors, ever diverted any water from
Salt river for the irrigation of the
land he now owns, and for which he
claims the right to the water. It does,
however, appear that at one time this
land was irrigated with water from the
Chivarri ditch supposedly diverted
from Salt river by the Chivari Ditch
Company. It does not appear that
plaintiff's grantor had any interest in
said Chiverri ditch except such inter-
est as the ownership of stock or shares
in the company constructing said Chi-
yarn ditch would confer.

It appears also that the plaintiff ob-
tained water rights in the Monterey
canal for the irrigation of his land for
a time. Just what this right was does
not appear. Whether it was the right
of an appropriator or the right of a
user or consumer of water is perhaps
immaterial. Subsequently he obtained
water from the Farmers' ditch.
What plaintiff's rights were in the
Farmers' ditch, or upon what terms
and conditions he obtained water from
the Farmers' ditch does not appear
from the statement of the plaintiff in
this case. If the plaintiff or his
grantors, ever directly or in con-
nection with other persons, di-
verted water from Salt river for the
Irrigation of his land it does not so ap-
pear in the statement of facts as set
forth in the decision. It appears that
at different times the land he now owns
las been irrigated with water from
four different canals, two of which have
long since become extinct, and another
one has practically been abandoned.

In the decision the court say: "The
rircumstances under which plaintiff
rhanges his use from the Farmers'
canal to the Salt River Valley canal
tre shown to have been, or to have re-
sulted from, the difficulty in maintain-
ing the Farmers' canal, and the scarc-
ity of water at its head, due to the
diversion by the defendant company
and other companies owning canals
which headed further up the river." It
is evident that what was presented to
the court as the facts upon this point
of the case was not a full and fair
showing of the facts. When the Farm-
ers' canal was in course of construc-
tion and two of the parties Interested
had then expended upward of $3,300
each, being residents In the valley, dis-
covered that for about six months in
the year very little, if any, water in
Salt river reached the head of that
canal. Those two men at once decided
to abandon the proposition and advised
the other interested parties to do so.
Their advise was not followed and the
canal was completed and stock was is-
sued to the Investors in proportion to
the amount of money Invested by the

respective parties. Some exceedingly
wet years followed and considerable
irrigation was accomplished from this
canal. Subsequently the water failed
at the head of the canal as early as the
20th of April. The irrigators com-
plained that the canal was deprived of
water by the diversion junior canals
above. All the canals above, both new
and old, united in a proposition to close
their gates and open their danis for the
water to flow down to the lower canals.
This was done for a period of forty-
eight hours, and yet no water reached
the head of the Farmers' canal. At
the end of forty-eight hours the irriga-
tors below notified the upper canals
that it was of no avail to them, and
if they, the upper canals, could take
any water from the river for their use
they were at liberty to do so without
further protest from the irrigators be-
low.

The Salt River Valley canal, the
Maricopa canal, the Tempe canal, the
San Francisco canal and perhaps the
Utah and Mesa canals, to some extent
resumed the diversion of water from
the river. The Grand Canal Company
did not make any effort to divert water
again until December, after the com-
mencement of the winter raIns. Now
if the Chivari ditch, the Monterey ditch
or the Farmers' canal had sought to
divert water from the Salt river at any
point above the places of their original
diversion, even though it was above
the head of the original Swilling canal,
from which the Salt River Valley canal
derived its appropriation, either one of
them would have been entitled to do so,
and divert water from Salt river for the
lands under their respective canals,
provided it did not interfere with the
rights of prior appropriators. The
facts in case 3325 show that no such
thing was done.

On the other hand it appears that all
of these canals were abandoned and no
effort was made to preserve their
rights, if any they had. Many of the
irrigators or consumers of water under
these canals sought and obtained in-
terests in the Salt River Valley canal,
the Maricopa canal and some even in
the Grand canal, and obtained water
through the canals for their land. It
appears from the statement of facts in
case No. 3325 that the plaintiff in that
case at one time acquired an interest
in the Salt River Valley canal and we
infer that it was for the purpose of
obtaining water from that canal for the
irrigation of his land. If he did so ob-
tain an interest in the Salt River Val-
ley canal it was a property right of
which he could not be deprived with-
out just compensation, unless he vol-
untarily sold or abandoned it. If he
had maintained and continued to hold
his right in that canal then he would



have been entitled to demand from the
management of that canal the delivery
of water br his land pro rata to the
extent of his interest upon the payment
of customary water rates.

The court says: 'The various con-
gressional acts pertaining to water and
water rights beginning with the act of
July 26th, 1866, have recognized the lo-
cal laws, customs and decisions of the
courts, as controlling in the matter of
the acquisition, enjoyment and dispo-
sition of rights to the use of water on
the publi: lands, and hence do not need
to be considered."

The custom in regard to locating
canals and appropriating water for ir-
rigation in this valley and throughout
the territory so far as my knowledge
extends has been, for a few persons,
some of them perhaps the owners or
possessors of land, but in the majority
of cases, persons who did not own
or possess any arrable and irrigable
land whatever, to unite together and
organize a company, either an associa-
tion or a corporation, and the location
of the canal and the claim for the ap-
propriation of the water would be made
in the name of the company. The
company would proceed under the
management of its board of directors
to construct the canal and divert the
water from its natural or public chan-
nel and deliver it to its shareholders
according to the respective interests of
the shareholders, or in accordance with
the demands of the shareholders. In
many instances one person would own
several shares in the company, each
share being entitled to water sufficient
for 160 acres of land, and he would only
ask for water on one share. In the
course of time he would dispose of his
surplus shares to others (subsequent
settlers), and they would demand and
receive from the company the pro rata
share of water to which their stock in
the company entitled them. The peo-
ple, the community, were thus admit-
ting that the appropriation of the
water was made by the canal com-
panies, and evidently such was the con-
struction given to the statutes of Ari-
zona by the people.

In case 708 in this county, where the
rights of nine of the canals were in-
volved, the court recognized these con-
ditions. The question raised by the
pleadings was the priority of rights to
the water of the respective canal com-
panies, and the decision of the court
was to the same effect. In that case
the court apparently was not guided
by a strict construction of the statutes.
Nevertheless Its decision was accepted
and so far as the water of Salt river Is
concerned. At times when there has
been a scarcity of water, It has been
distributed to the various canals by a
commissioner appointed by the court

under the decision in tnat case. It has
been awarded to the canal companies
and distributed to them by the com-
missioner appointed by the court. Fur-
ther than that the court did not have
and did not claim to have any juris-
diction. In the decision in case 3325
the judge refers to sections 1, 3 and 7,
chapter 55 of the compiled laws of Ari-
zona, which is the same as chapter 2,
title 63, Revised Statutes. In quoting
section 7 he says: "Section 7 reads:
'When any ditch or acequia shall be
taken out for agricultural purposes,
the person or persons so taking out
such ditch or acequia shall have the
exclusive i'ight to the water or so much
thereof as shall be necessary for said
purposes,' etc." The remainder of the
section, which the judge did not quote.
reads as follows: "And if at any time
the water so required shall be taken for
mining operations, the person or per-
Sons owning said water shall be en-
titled to damages, to be assessed in the
manner provided in section six of this '
chapter."

Section six referred to, reads as fol-
lows: "Where reduction works or
other mining apparatus shall be placed
upon lands previously held for agricul-
tural purposes, the person or persons so
holding such lands shall be entitled to
remuneration from the person or per-
sons erecting or owning said reduction
works or mining apparatus. The
amount of remuneration shall be ad-
judged by three or five disinterested
persons, or by the probate judge, as the
parties interested shall agree, and in
case such agreement cannot be made,
then the party injured may bring suit
for damages."

Taking these two sections together It
will be seen that the statute recognizes
the ownership of water by the person
or persons who construct or take out
an acequia for agricultural purposes,
and it puts the ownership of water in
the same class as the ownership or
possession of land. It seems to me un-
fortunate that the court in considering
the case should have overlooked the
latter part of section 7. If it had con-
sidered the whole of that section and
section 27 of the same chapter in con-
nection with the course pursued by tl
first settlers of this valley, which has
been followed by the people, the inhab-
itants of the territory, until it has be-
come the local custom recognized by
the act of congress referred to, the
court would have undoubtedly reached
the same, or at least practically the
same, conclusion as it did, by a more
simple, much plainer, more direct and
much shorter route than it traversed in
its long, and, (I hope the court will
pardon me if I say) somewhat ramb-
ling, course of argument.

In closing I must say that the rea-



sonable conclusions for the court in
case 3325 to have arrived at were very
tersely stated in Wyatt vs. Larimer &
Weld Irrigation Co.: "If the doctrine
of the Strickler case is the correct one,
then the title to the water and the
right to its use are identical, and it is
a chattel, a commodity, and is subject
to the same legal rules that govern
other personal property, and Is at once
stripped of all embarrassing technical-
ities." The court continues: "Under
the facts stated in the cbmplaint we
conclude: First, That the c:nal corn-
pany is In no legal sense a common or
private carrier. Second, That the canal
company, by reason of its diversion,
appropriation and the application of
the water to a beneficial use, became
the proprietor of the water, and as
such could sell, transfer and deliver it
to be used by those who required it for
irrigation, and that such right could
iii be defeated by a subsequentfailure

to apply it or cause it to be ?pplied to
a beneficial use. Third, Thatr the users
of water from the canal under the con-
tracts liaving made no appropriation of
water from a natural stream and as-
serted no right to water prior to the ap-
propriation by the canal company,
have no constitutional rights by virtue
of citizenship that can be enforced
against the corporation."

If our people will recognize these in-
evitable truths in regard to water and
water appropriation and cease their
worse than useless litigation over the
mythical questions that are engendered
by the wrong construction given to the
law by some who seek to construe it
to meet their own selfish purposes, it
will be much better for all parties and
we shall be better able to enlist the aid
of much needed capital to develop the
many natural advantages with which
we are surrounded.

WM. A. HANCOCK.
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